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L. BACKGROUND

The Petitioners have filed the Petition before this Commllsswn whlch in
summary calls for an inquiry into the responsibility of certain compames in
allegedly causing climate change-induced extreme weather events that have
impacted the lives of Filipino nationals. The Petitioners have named aroluud 50
companies as respondents in this case — the so-called “Carbon Majors ” inc]udmg
Marathon — alleging that they shoulder primary responsibility folr such weather
events. |

On July 21, 2016, the Honorable Commission issued its Qrder di'recting
the Petitioners to serve the Petition upon the Respondents and enjmmng the
Respondents to submit their Comment or Answer within 45 days from 1ece1pt of
the Petition (the “Order”). A copy of the Petition was tran: smitted by the
Commission via courier (DHL) to “Marathon Oil Corporation” at 5555 San! Felipe
Street, Houston, TX 77056-2723,USA. DHL delivered the Petition to that
address on July 29, 2016. ! |

This letter constitutes Marathon’s Ad Cautelam Comment pursuant to the
Order. '

|
5 |
II. THE HONORABLE CoOMMISSION HAS NOT ACQUIRED AND CANNOT

EXERCISE PERSONAL JURISDICTION OVER MARATHON | |
| |

Any compulsory process ordered by the Honorable Commiission requues
that the party so being compelled fall within both its jurisdiction ratione materiae
(subject matter jurisdiction) and jurisdiction ratione personae (personal
Jurisdiction). Reserving comment on the issue of the Commission’s subject matter
Jurisdiction, in this case the Commission clearly lacks personal jwzschcuon over
Marathon, as the company and its operating subsidiaries’ do not transact busmess
in the Philippines within the meaning of Philippine law. A foreign| corpmatmn is
one which owes its existence to the laws of another state, and generally, it has no
legal existence within the state in which it is foreign; and if a fore1gn corporation
does not conduct any business in the Philippines, there would be no reason for it
to be subject to Philippine regulation.’

| [
| |

' Marathon Oil Corporation does not conduct operations and thus does not produce the fuels that
are the subject of this petition.

2 Avon Insurance v. Court of Appeals, G.R. No. 97642, August 29, 1997.




|
|
The Commission’s authority to compel persons to comply with its orders
emanates from its power to cite for contempt “in accordance with the Rules of
Court.”” In turn, for foreign private juridical entities, the Rules of Court* allow
summons to be served only on those that transact business in the Philippines.’ The
Corporation Code predicates a foreign corporation’s right to sue in the Philippines
on the corporation “transacting business in the Philippines.” i “Transacting
business” or “doing business” requnes acts “that imply a| continuity of
commercial dealings or arrangements,” such as: |
fl
soliciting orders, service contracts, opening offices
whether called “liaison” offices or blanches,
appointing representatives or distributors domlcﬂed
in the Philippines or who in any calendar year stay
in the country for a period or periods totalling one
hundred eighty (180) days or more; participating m]
the management, supervision or the control of any
domestic business, firm, entity or corporations lIl
the Philippines; and any other act that imply a
continuity of commercial dealings or a.lrangements
and contemplate to that extent the performance of
acts or works, or the exercise of the ﬁmctlons‘
normally incident to, and in progressive prosecution
of, commercial gain or of the purposes and object 0f|
the business organization.

* 1987 PHILIPPINE CONSTITUTION, art. X111, Section 18: “The Commission on H}Lman Rights shall
have the following powers and functions: ... (2) Adopt its operational gmde]mes and rules of
procedure, and cite for contempt for v1olat10ns 1hereof111 accordance with the Ru}|es of Court.”

* The Commission’s Guidelines and Procedures in the Investigation and Moniror;‘ng of | Human
Rights Violations and Abuses, and the Provision of CHR Assistance approved 13'11 April 12, 2012
(*CHR Rules of Proeedure”) provide in relevant part: “[Rule 7,] Section 22. Appllcablhty of the
Rules of Court. - In all matters of procedure not covered by the foregoing rules, |the provisions of

the Revised Rules of Court shall apply in a suppletory character. ”

° See Rules of Court, Rule 14, Section 12.

|
I|
® Corporation Code of the Philippines, art. 133. i

? Philippine Foreign Investments Act, Republic Act No. 7042, June 13, 1991, Secltlcm 3(d).

3 ‘



Marathon does not transact or do business in the Philippines as
contemplated by Philippine law. Marathon is a company incorporated in the State
of Delaware, U.S.A., as demonstrated in the certificate of incorporation appended
to this letter as its Annex 1. It does not have any offices or branches in the
Philippines and does not have a business license to operate or a resident agent in
the Philippines. The corporation has not, to the best of its knowledge, appointed
any representatives or distributors either domiciled or resident in the Philippines
over 180 days in any calendar year. The Securities and Exchange Commission
(the “SEC”) confirms this fact, as the SEC has no record of Marathon in their
corporate register. The Petitioners themselves acknowledge, in their list of
respondents found in Annex C, that Marathon has “NO RECORDS WITH
S.E.C."® This absence of records is precisely because Marathon is not
“transacting business” or “doing business” in the Philippines.

Importantly, the Petitioners themselves acknowledged that some of the
entities they named as respondents would likely not be subject to the
Commission’s jurisdiction, noting that some entities they asked the Commission
to investigate have no address in the Philippines. Indeed, in their original Petition
dated September 22, 2015, the Petitioners had noted that they “will find it
amenable that the investigation and related processes for this Petition will involve
only those Respondent Carbon Majors with branches, regional offices, and/or
subsidiaries in or substantial connection (through their agents) to, the
Philippines.” Marathon has no branch, regional office, subsidiary, or substantial
connection in or with the Philippines, whether by itself or through agents. Thus,
the Honorable Commission has not acquired jurisdiction over the person of
Marathon because the latter is a foreign entity not transacting business in the
Philippines, and summons has not been properly served on it, as explained further
below.

® See Petition, Annex C, Respondent investor-owned Carbon Majors with principal business
addresses with information of known Philippine presence based on the Securities and Exchange
Commission records, at second page no. 5.

? Original Petition dated September 22, 2015, at pages 11-12. This language has been removed in
the Petition dated May 9, 2016.



I1I. THE EXTRATERRITORIAL SERVICE OF SUMMONS OVER MARATHON WAS
IMPROPER

Summons has not been properly served on Marathon.'” Rule 7, Section 10
of the CHR Rules of Procedure predicates the Commission’s jurisdiction over a
respondent on a valid service of summons. "’

The Supreme Court has clarified that proper service of process is intended
to protect a respondent’s right to due process.'? The proper service of summons
fulfills two fundamental objectives, namely: (a) to vest in the court jurisdiction
over the person of the defendant; and (b) to afford to the defendant the
opportunity to be heard on the claim brought against him." Proper service of
process on the respondent is also critical to establish jurisdiction over the
respondent and to compel it to appear in the proceedings. If service has not been
properly made, the court or tribunal does not have jurisdiction over the
respondent’s person and the petition must be dismissed. As held by the Supreme
Court:

fundamental is the rule that jurisdiction over a
defendant in a civil case is acquired either through
service of summons or through voluntary
appearance in court and submission to its authority.
In the absence or when the service of summons
upon the person of the defendant is defective, the
court acquires no jurisdiction over his person, and a
judgment rendered against him is null and void."*

'* The Philippines is not a signatory to any treaty with the United States regarding service of
process. Service of process must comply with Philippine law in order to be effective.

"' CHR Rules of Procedure, Rule 7, Section 10 (emphasis added) (“Any person implicated in the
complaint for or report of human rights violations shall: (a) be accorded due process; (b) be given
due notice of the [Commission] processes in his/her case [...].”)

? Ma. Imelda M. Manotoc v. Carpio Morales, G.R. No. 130974, August 16, 2006.

B Macasaet v. Co, Jr., G.R. No. 156759, 5 June 2013, citing Umandap v. Sabio, Jr., G.R. No.
140244, August 29, 2000.

' Spouses Belen v. Judge Chavez, et al., 573 Phil. 58, 67 (2008).



Significantly, it has been held by the Supreme Court that a defendant who
does not reside and is not found in the Philippines in an action in personam
cannot be tried in P]nllppme courts because of the impossibility of acquiring
jurisdiction over the person."> An action in personam 1is a proceeding to enforce
personal rights or obligations such as those alleged and prayed in the present
Petition; such action is brought against the person the purpose of which is to
impose, through the judgment of a court, some responsibility or liability directly
upon the person of the defendant.'®

Rule 14, Section 12 of the Rules of Court establishes the proper procedure
for extraterritorial service of summons as follows:

Service upon foreign private juridical entity. —
When the defendant is a foreign private juridical
entity which has transacted business in the
Philippines, service may be made on its resident
agent designated in accordance with law for that
purpose, or, if there be no such agent, on the
government official designated by law to that effect,
or on any of its officers or agents within the
Philippines.

If the foreign private juridical entity is not
registered in the Philippines or has no resident
agent, service may, with leave of court, be
effected out of the Philippines through any of the
following means:

a) By personal service coursed through
the appropriate court in the foreign country with
the assistance of the Department of Foreign
Affairs;

b) By publication once in a newspaper of
general circulation in the country where the
defendant may be found and by serving a copy of

** Perkin Elmer Singapore Pte Ltd. v. Dakila Trading Corporation, G.R. No. 172242, August 14,
2007,

W Domagas v. Jensen, G.R. No. 158407, January 17, 2005.



the summons and the court order by registered
mail at the last known address of the defendant;
¢) By facsimile or any recognized
electronic means that could generate proof of
service; or
d) By such other means as the court may
in its discretion direct.'”

Even assuming arguendo that the Petitioners could in principle serve
process upon Marathon extraterritorially, Philippine law limits extraterritorial
service of summons upon foreign private entities to only four modes with leave of
court: (1) by personal service out of the country coursed through the appropriate
court in the foreign country with the assistance of the Department of Foreign
Affairs; (2) by publication and sending a copy of the summons and order of the
court by registered mail to the defendant’s last known address; (3) by facsimile or
any recognized electronic means that could generate proof of service; or (4) by
any other means the court may consider sufficient. The Petitioners have failed to
comply with the legal requirements for extraterritorial service of process.

The Petitioners made no attempt to effectuate personal service of process
upon Marathon. The Petitioners have also failed to take leave of court to serve
process by publication and registered mail, or any other manner permitted under
Rule 14, Section 12 as required under Rule 14, Section 17. i Instead, the
Petitioners requested the Commission to send “notices, summons, and pleadings
to the business address of the Respondents or through the national human rights
institutions or institutional counterparts in the countries where they are based.”"’
The Commission transmitted a copy of the Petition and the July 21, 2016 Order
by DHL to *“Marathon Oil Corporation” in Houston, Texas, USA as seen in the
DHL delivery receipt appended here as Annex 2. This is improper service of
process under Philippine law and there is no indication that the Petitioners filed a

"7 Emphasis added.

** Rules of Court, Rule 14, Section 17: “Leave of court. — Any application to the court under this
Rule for leave to effect service in any manner for which leave of court is necessary shall be made
by motion in writing, supported by affidavit of the plaintiff or some person on his behalf,
setting forth the grounds for the application.” (emphasis added).

19 petition at page 26.



written motion for leave of court with the necessary supporting affidavit setting
out the grounds for the application.

As there has been no proper service of summons here, this Commission
lacks jurisdiction over the person of Marathon and must dismiss the Petition.

#* # *

For these reasons, Respondent Marathon respectfully requests, on an ad
cautelam basis, that the Honorable Commission:

(D rule that the Commission does not have jurisdiction over the
person of Marathon; and

(2) remove Marathon as a respondent in these proceedings.

Very truly yours,

hn Paul R. Rotapii

n I. Rocha IV

(By way of special and
limited appearance)



Encl.: Annex 1, Marathon Certificate of Incorporation, duly authenticated
Annex 2, Copy of DHL delivery receipt |

Copies Furnished:

Atty. Zeldania DT Soriano

Legal Representative of the Petitioners
Greenpeace Southeast Asia (Philippines)
Rooms 301-302, JGS Building

No. 30 Sct. Tuason,

Brgy. Laging Handa, Quezon City
Philippines

Atty. Grizelda Mayo-Anda

Counsel for the Petitioners Environmental Legal Assistance Center
Carlos Sayang Compound, Mitra Road

Brgy. Sta. Monica, Puerto Princesa City

Philippines

Explanation for Filing and Service by Registered Mail

Due to time constraints and the distances involved, copies of this letter are

being filed and served by registered mail.
pi
John Paul R. Rotap

L
%
amon Rocha IV




REPUBLIC OF THE PHILIPPINES)
MAKATI CITY ) S.S.

SUBSCRIBED AND SWORN to before me, a Notary Public in and for
Makati City, Philippines, by Ramon G. Songco with Philippine Passport No.
EB3764639, issued on June 26, 2012 at DFA Manila.

IN WITNESS WHEREOF, I have hereto set my hand and affixed
by notarial seal this 13" day of September 2016 at Makati City, Pl:%_lippines.

H
Doc.No. _ 8 ; LEAH ZILPAH A. CALDERON

¥ Notary Publicfer Makati City
P?giNO. il Appointment No. M:-;._“’,QS until Dec. 31, 2017
BookNo. -1 _ Rell of Attorney No. 64178
- Series of 2016. PTR No. 5321995MD » 01/06/16 « Makati City
IBP No. 1020630 01/06/16 o Makati Chapter
SyCipLaw Center, 105 Paseo de Roxas
Makati City, 1226 Metro Manita
29409764

Phill_i|ppines
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CONSULATE GENERAL OF THE REPUBLIC OF THE PHILIPPINES
 NEW YORK

reign Service of the Philippines )
Insulate General of the Philippines )
w York, New York ) S.S.
ted States of America )

CERTIFICATE OF AUTHENTICATION

. I, KHRYSTINA P. CORPUZ, Vice Consul of the Republic of the Philippines, in
for the Consular District of New York, duly commissioned and qualified in the
of New York, Connecticut, Delaware, Maine, Massachusetts, New Hampshire,
Jersey, Pennsylvania, Rhode Island, and Vermont, do hereby certify that

1

* JEFFREY W. BULLOCK *

| the time he/she signed and affixed his/her official seal to the annexed certificate,
' SECRETARY OF STATE

STATE OF DELAWARE

it full faith and credit ought to be given to his/her official act.

[his Consulate General assumes no responsibility for the contents of the
document.

(N WITNESS WHEREOF, I have hereunto set my hand and caused the seal of
sulate General of the Philippines to be affixed 07th day of September 2016.

KHRYSTINA P. RPUZ
“Vice Consfil

11816
gg Doc. No. Annexed document is a/an
el Service No. 036 _
‘ . Series of 2016 CERTIFICATION OF INCORPORATION
Fee. $25.00 . OF USX HOLDCO, INC.

* This document is not valid if it is altered in any way whatsoever *
v of this certification is for five (5) years, unless specified by the attached document. *

556 Fifth Avenue, New York, NY 10036
Tel. No.: (+1) 212 7641330 / Fax: (+1) 212-3821146
email: newyork.pcg@dfa.gov.ph e www.newyorkpcg.org




Delaware

The First State

I, JEFEREY W. BULLOCK, SECRETARY OF STATE OF THE STATE OF
DELAWARE , DD I:IEREBY CERTIFY THE ATTACHED ARE TRUE AND CORRECT
COPIES OF ALL DOCUMENTS ON FILE OF “MARATHON OIL CORPORATION’l AS
RECEIVED AND FILED IN THIS OFFICE.

THE FOLLOWING DOCUMENTS HAVE BEEN CERTIFIED:

CERTIFICATE OF INCORPORATION, FILED THE THIRTIETH DAY OF
MAY, A.D. 2001, AT 1 O'CLOCK P.M.

RESTATED CERTIFICATE, CHANGING ITS NAME FROM "USX HOLDCO,
INC." TO "USX CORPORATION", FILED THE SECOND DAY OF JULY, A.D.
2001, ATHSI:.?O O 'CLOCK A.M.

CERTIFICATE OF MERGER, FILED THE THIRTY-FIRST DAY OF
I,DE.'C,'E.MBE.'.R, A.D. 2001, AT 11:25 O'CLOCK A.M.

AND I DO HEREBY FURTHER CERTIFY THAT THE EFFECTIVE DATE OF
THE AFORESAID CERTIFICATE OF MERGER IS THE THIRTY-FIRST DAY OF

DECEMBER, A.D. 2001 AT 11:57 O'CLOCK P.M.

‘\B.hmfm- W. Bullot®, Secratary of State F

Authentication: 202933273
Date: 09-02-16

3395371 8100H
SR# 20165641272

You may verify this certificate o




4 Delaware

The First State

CERTIFICATE OF MERGER, CHANGING ITS NAME FROM "USX
CORPORATION" TO "MARATHON OIL CORPORATION", FILED THE THIRTY-
FIRST DAY OF DECEMBER, A.D. 2001, AT 11:29 O'CLOCK A.M.

AND I DO HEREBY FURTHER CERTIFY THAT THE EFFECTIVE DATE OF
THE AFORESATD CERTIFICATE OF MERGER IS THE THIRTY-FIRST DAY OF
DECEMBER , AD 2001 AT 11:59 O'CLOCK P.M.

CERTIFICATE OF CORRECTION, FILED THE FIFTH DAY OF MARCH,

A.D. 2002, AT 2:15 O'CLOCK P.M. i
CERTIFICATE OF AMENDMENT, FILED THE TWENTY-SIXTH DAY OF i
APRIL, A.D. 2006, AT 12:41 O'CLOCK P.M. |
RESTATED CERTIFICATE, FILED THE THIRTY-FIRST DAY OF MAY,
A.D. 2006, AT 4:33 O'CLOCK P.M.

RESTATED CERTIFICATE, FILED THE TWENTY-FIFTH DAY OF APRIL,

A.D. 2007, AT 3:28 O 'CLOCK P.M.

CERTIFICATE OF DESIGNATION, FILED THE EIGHTEENTH DAY OF

OCTOBER, A.D. 2007, AT 8:38 O 'CLOCK A.M.

CERTIFICATE OF OWNERSHIP, FILED THE SEVENTEENTH DAY OF |

DECEMBER, A.D. 2009, AT 7:13 O'CLOCK P.M.

.Iumw i, mallnﬂ. Secrstary of Sate )

Authentication: 202933273
Date: 09-02-16

3395371 8100H
SR# 20165641272

.:You may verify this certificate online’s




-~ Delaware

The First State

AND I DO HEREBY FURTHER CERTIFY THAT THE EFFECTIVE DATE OF
THE AFORESAID CERTIFICATE OF OWNERSHIP IS THE FIRST DAY OF
JANUARY, A.D. 2010 AT 12:01 O'CLOCK A.M.

cznrrfr&:am OF OWNERSHIP, FILED THE SEVENTEENTH DAY OF |
DECEMBER, A.D. 2009, AT 7:14 O 'CLOCK P.M.

AND I DO HEREBY FURTHER CERTIFY THAT THE EFFECTIVE DATE OF
THE AFORESAID CERTIFICATE OF OWNERSHIP IS THE FIRST DAY OF
JANUARY, A.D. 2010 AT 12:02 O'CLOCK A.M.

CERTIFICATE OF DESIGNATION, FILED THE TWENTY-FOURTH DAY 'os'
JUNE, A.D. 2010, AT 7:44 O 'CLOCK P.M.
AND I DO HEREBY FURTHER CERTIFY THAT THE AFORESAID

CERTIFICATES ARE THE ONLY CERTIFICATES ON RECORD OF THE

AFORESAID CORPORATION. , "MARATHON OIL CORPORATION”.

Authentication: 202933273
Date: 09-02-16

3395371 8100H
SR# 20165641272

You may verify this certificate onlin,




sSTaTE oF periRafBd rg2
SECRETARY OF STATE
DIVISION OF CORPORATIONS
FILED 01:00 PM 05/30/2001
010257689 — 3395371

Certificate of Incorporation
of
USX HoldCo, Inc.

FirsT; The name of the Corporation (which is hereinafier referred to as the
"Corporation") is

USX HOLDCO, INC,

SECOND; [ts registered office and place of business in the State of Delaware is located at
2711 Centerville Road, Suite 400, City of Wilmington, County of New Castle. The registered
agent in charge thereof upon whom process against the Corporation may be served is Corpora-
tion Service Company.

THiRD: The purposes of the Corporation are to engage in any lawful act or activity for
which corporations may be organized vnder the General Corporation Law of Delaware, and
without limiting the foregoing to engage in integrated steel operations and to develop, mine,

produce, manufacture, construct, transport, buy, hold, sell and generally deal in products,
materials, property, both tangible and intangible, and services of all kinds.

FOURTH; The total number of shares of stock which the Corporation shall have authority
to issue is 1,000 shares of Common Stock, each having a par value of one penny ($0.01).

FietH: The name and mailing address of the Sole Incorporator is as follows:
Name: Address;

Deborah M. Rensch P.O. Box 636
Wilmington, Delaware 19899-0636

S1¢tH: The existence of the Corporation is to be perpetual.

SEVENTH: The private property of the stockholders shall not be subject to the payment of
corporate debts to any extent whatever.



EIGHTH: The number of directors of the Corporation shall be fixed from time to time by,
or in the manner provided in, its by-laws and may be increased or decreased as therein provided;
but the number thereof shall not be less than three.

The directors of the Corporation shall be divided into three classes: Class |, C*ass Il and
Class 111, Each class shall consist, as nearly as may be possible, of one-third of the whole
number of the Board of Directors. In the election of directors at the 2002 annual meeﬁing of the
stockholders, the Class I directors shall be elected to hold office for a term to expire at the first
annual meeting of the stockholders thereafier; the Class II directors shall be ¢lected to hold office
for a term to expire at the second annual meeting of the stockholders thereafter; and the Class [111
directors shall be elected to hold office for a term to expire at the third annual meeting of the
stockhalders thereafier, and in the case of each class, until their respective successors are duly
elected and qualified. At each annual election held after the 2002 annual meeting of the
stockholders the directors elected to succeed those whose terms expire shall be identified as
being of the same class as the directors they succeed and shall be elected to hold office for a term

. to expire at the third annual meeting of the stockholders after their election, and until their

respective successors are duly elected and qualified. If the number of directors is chag ged, any
increase or decrease in directors shall be apportioned among the classes so as the maintain all
classes as equal in number as possible, and any additional director elected to any class shall hold
office for a term which shall coincide with the terms of the other directors in such clags and until

his suceessor is duly elected and qualified.

In the case of any increase in the number of directors of the Corporation, the additional
director or directors shall be elected by the Board of Directors.

In the case of any vacancy in the Board of Directors from death, resignation, disqualifica-
tion or other cause, a successor to hold office for the unexpired portion of the term of the director
whose place shall be vacant, and until the election of his successor, shall be elected by a majority

of the Board of Directors then in office, thongh less than a quorum. |
Directors of the Corporation may be remaved only for cause. ‘

NINTH: The Board of Directors shall have power to adopt, amend and repeal the by-laws
at any regular or special meeting of the Board of Directors, provided that notice of int:entinn to
adopt, amend or repeal the by-laws in whole or in part shall have been included in ﬂmj;}o’cice of
meeting; or, without any such notice, by a vote of two-thirds of the directors then in office.

Stockholders may adopt, amend and repeal the by-laws at any regular or special meeting
of the stockholders by an affirmative vote of two-thirds of the shares outstanding and entitled to
vote thereon, provided that notice of intention to adopt, amend ot repeal the by-laws in whole or
in part shail have been included in the notice of the mecting.




Any action required to be taken at any annual or special meeting of the stockholders of
~ the Corporation, or any action which may be taken at any annual or special meeting of the
stockholders or otherwise, may not be taken without a meeting, prior notice and a vote, and
stockholders may not act by written consent.
|

TenTH: The Board of Directors from time to time shall determine whether and to what
exient, and at what times and places, and under what conditions and regulation, the accounts and
books of the Corporation, or any of them, shall be open fo the inspection of the stockholders, and
no stockholder shall have any right to inspect any account or book or document of the Corpora-~
tion, except as conferred by law or authorized by the Board of Directors, or by the stockholders.

ELEVENTH: The directors may from time te time declare such dividends as they shall
deem advisable and proper, subject to such restrictions as may be imposed by law, and pay the
same to the stockholders at such times as they shall fix.

The Board of Directors shall have power to issue bonds, debentures, or other obligations,
either non-convertible or convertible into the Corporation's stock, subject to the provisions of
Article Fourth and upon such terms, in such manner and under such conditions in conformity
with law, as may be fixed by the Board of Directors priot to the issue of such bonds, debentures
or other obligations.

TwELFTH: No director shall be personally liable to the Corporation or its stockholders for
monetary damages for any breach of fiduciary duty by such director as a director, except (1) for
breach of the dirsetor's duty of loyalty to the Corporation or its stockholders, (ii) for acts or
omissions not in good faith or which involve intentional misconduct or knowing viol'z;xtian of law,
(ifi) pursuant to Section 174 of the Delaware General Corporation Law, or (iv) for any transac-
tion from which the director derived an improper personal benefit, No amendment to or repeal of
this Article Twelfth shall apply to or have any effect on the liability or alleged liability of any

director of the Corporation for or with respect to any acts or omissions of such director oceurting
prior to such amendment or repeal.

THIRTEENTH: The powers and authorities hereinbefore conferred upon the Board of
Directors are in furtherance and not in limitation of those conferred by the laws of the State of
~ Delaware.

FOURTEENTH: The Corporation reserves the right at any time and from time to time fo
amend, alter, change of repeal any provisions contained in this Certificate of Incomufation inthe
manner now or hereafter prescribed by law, and all rights preferences and privileges of whatso-
ever nature conferred upon stockholders, directors or any other persons whomsoever by and
pursuant 1o this Certificate of Incorporation in its present form or as hereafter amended are

granted subject to the rights reserved in this Article.



I, THE UNDERSIGNED, being the Sole Incorporator hereinbefore named, for the
purpose of forming a corporation pursuant to the General Corpotation Law of the State of
Delaware, do make this Certificate, hereby declaring and certifying that this is my act and deed
and the facts herein stated are true, and accordingly have hereunto set my hand this 30™ day of
May, 2001.

MQL-*‘"
Deborah M. Reusch
Sole Incorporator

248018,01-Wilminglon S1A
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RESTATED
CERTIFICATE OF INCORPORATION
OF
USX HOLDCO, INC.

The undersigned, Robert M. Stanton, certifies that he is the President of USX
HoldCo, Inc., a corporation organized and existing under fhe laws of the State of Delaware (the
"Corporation™), and does hereby further certify as follows:

(1)  The name of the Corporation is USX HoldCo, Inc.

(2)  The name under which the Corporation was originally incorporated
was USX HoldCo, Inc. and the original Certificate of Incorporation of the
Corporation was filed with the Secretary of State of the State of Delaware on
May 30, 2001.

(3)  This Restated Ceriificate of Incorporation was duly adopted in
accordance with the provisions of Sections 242 and 245 of the General Corpora-
tion Law of the State of Delaware.

(4)  This Restated Certificate of Incorporation shall become effective at
8:30 a.m. Bastern Daylight Time on July 2, 2001.

(5)  The text of the Restated Certificate of Incorporation of the Corpo-
ration as amended hereby is restated to read in its entirety, as follows:
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FirsT, The name of the Corporation (which is hereinafter referred to as the “"Corporatign”) is

USX CORPORATION

Seconp: lts registersd office and place of businass In the Stata of Delaware is locatled at 2711 Centerville
Xoad, Suite 400, wilmington, Be, 1N registered agaent in charge thereof upon whom process ‘
against the Corporation may be served is Corporation Service Company,

|
THiED: The purposes of the Corparation are to angage in any lawful act or activity for which corparations
may be organized under the General Corporation Law of Delaware, and without limiting the foregaing to
engage in integrated steel operations and lo develop, mine, produce, manufacture, construct, transpor, buy,
hold, sell and generally deal In products, materials, property, both tangible and intangible, and services of all
Kinds. !

; EourTH: The total number of shares of capital stack which the Corporation shall have %;uthorfty to issue is
Eight Hundred Forty Million (840,000,000), of which Forty Milllon (40,000,000 shares shall be shares of Pre-
ferred Stack, without par value (hereinafter calied “Preferred Stock"), Five Hundred Fifty Million (550,000,000)
shares shall be shares of a ¢lass of common stock designated as USX-Marathon Group Common Stock. par
value §1.00 per share (“Marathon Stock”), Two Hundred Million (200,000,000) shares stijall be shares of a
class of common stock designated as USX-U.S. Steel Group Common Stack, par valui $1.00 per share
("Stee! Stock"), and Fifty Million (50,000,000) shares shall be shares of a class of common stock designated
as USX-Peti Group Common Stock, par value $1.00 per share ("Delhi Stock™). The Marathon Stock, the Steel
Gtock and the Delhi Stock shall hereinafter collactively be called the “Common Stock™.

DIVISION |

The powers and rights of the shares of sach class of Common Stock, and the qualifications, limitations or

restrictions thereof, are as follows: |
|

1. Dividend Rights. Subject to the express terms of any outstanding series of Prei,éferred Stock, divi-
dends may be declared and paid upon &ach class of the Common Stock upon the terms provided lor
below with respect to each such class solely in the discretion of the Board of Directars;

(a) Dividends on Marathon Stock. Dividends on the Marathon Stock may be i‘der.lared ‘and paid
aut of funds of the Carparation legally available therefor, :

(b) Dividends on Steel Stock. Dividends on the Steel Stock may ba declared and paid only out of
the lesser of (i) funds of the Corporation legally available therefor and (ii) the Availa|ble Steel|Dividend

Amount, |

(c) Dividends on Delhi Stock. Dividends on the Dethi Stock may be declared and paid anly out of
tha lesser of (i) funds of the Corporation legally avallable therafor and (if) the Availdble Delhi Dividend
Amount.

(d) Discrimination Betwsen Classes of Common Stock. The Board of Directors, subject to the
provisions of Sections 1(a), 1(b) and 1(c), may, in its sole discretion, declare and pay dividends
exclusively on any class or classes of Comman Stock in equal or unequat amounts, notwithstanding
the amounts of funds available for dividends on each class, the respective voting and liquidation rights
of each class, the amount of prior dividends declared on @ach class or any other facior.

‘ |
|
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2. Ex&hange and Redem:ion. Shares of sach class of Common Stock are subject to exchange or
rademption, as the case may be, upon the terms pravided below with respect to each such‘:icrass; provided
that ne s.uch class may ba exchanged or redeemed in its entirety if all of the other classes have baen, or F
|

are at the time being, exchangad or redeemed in their entirety: -
(8) Exchange and Redemption of Marathon Stock,

(i) At any time on or after the date on which the Corporation has transferred all of the assets
and liabilities of the Marathon Group to a whally owned subsidiary of the Corparation (the “Mara-
thon Group Subsidlary™), the Board of Directors may, in its sole discretion and by & majority voie
of the directors then in office, provided that there are funds of the Corporation legally available
therefor, declare that all of the outstanding shares of Marathon Stock shall be exchanged on an
Exchange Date set forth in a notics to holders of Marathon Stock pursuant to Section 2(d)(i), for
all of the outstanding shares of common stock of the Marathon Group Subsidiary, on & pro rata

. basis, each of which shall, upon such issuance, be fully paid and nonassessabla.

(ily After any Exchange Date for Marathon Stock, any shara of Marathon Stack that is issued
on conversion or exerclse of any Convertible Securities shall, to the extant of funds of the Corpo-
ration legally available therefor, immadiately upon issuance pursuant to such conversion ar exar-
cise and without any nofice or any other action on the part of the Corporation or its Board of
Directors or the holder of such share of Marathon Stock, be retesmed for $.01 iy cash.

(b) Exchange and Redemption of Steel Stock.

(i} In the event of the Dispasition, in one transaction or a series of related iransactions, by
the Corporation of all or substantially all of the propenies and assets of the U.5. Steel Group
(other than in connectian with the Disposition by the Gorporation of all of its praperties and assets
in one transaction) to any person, entity or group (other than (A) the holders of all outstanding
shares of Stsel Stock on a pro rata basis or (B) any person, entity or group in which the Corpo-
ration, directly or indiractly, owns a majority equity interest), the Corporation shalf; on or prior to
the first Business Day fallowing the 80th day following tha consummation of such Disposition,
sithar:

(A) subject to paragraph 1(b) above, declare and pay a dividend in cash and/or in secu-
rities or other praparty received as proceeds of such Disposition to the holders of Steel Stock
in an amount equal 1o the Net Procaeds of stich Dispositian; or

(B) to the extent that there are funds of the Camporation lagally swailabll:e therefor, re-
deem the number of whole shares of cutstanding Steel Stock that has an aggregate average
Markel Value, during the ten-Business Day period baginning on the first Business Day fol-
lowing such consummation, closast to the value of the Net Procseds of such Disposition, for
cash and/or securities or other property received as proceeds of such Disposition in an
ameount equal to such Net Proceeds; or '

(C) exchange each outstanding share of Stesl Stock for a number nf'jﬁuﬂy paid and
nonassessable shares of Marathon Stock or, if thare are no shares of Marathon Stock out-
standing on the Exchange Date and shares of Dalhl Stock are then outstanding, of Delhi
Stock equal to 110% of the averaga daily ratio (caloulated to the nearest five decimal places)
of the Market Value of one share of Stesl Stock to the Market Value of one share of Mara-
thon Stock or one shara of Delhi Stock, as the case may be, during such tan-Business Day
petiod.

For purpases of this Section 2(b)(i):

(x) as of any date, “substantially all of the properties and assets of the U.S. Steel Group"
shall mean a partion of such proparties and assets that represents at laast 80% of elther of the
ther-current markst value of, or the aggregate revenues for the immediately preceding twelve
fiscal quarerly periods of the Corporation derived from, the properties and assels of the U.S.
Stes| Group as of such date (axcluding the properties and assets of any persan, ehfity or group
in which the Corporation, direstiy or indirectly, owns less than a majority aqui, interast);

2
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(y) if ;mmediiately after any event, the Corparation, directly or indirectly, owns less than a
majority equity interest in any person, entity or group In which the Corporation, directly or ingi-
rectly, owned a majority equity Interast immediately prior to the occurrence of such event, a
Disposition of all of the properties and assets of tha U.8. Stesl Group owned by such person,
antity or graup shall be deemed to have occurred; and

(2) in \he case of a Disposition of propenies and assets In a series of related ransactions,
such Dispasition shall not he deeamed to have been consummated until the consummation of the
last of such transactions,

(i) The Board of Diractors may, by a majority vote of the directors then in office, at any time
aiter a dividend or redemption pursuant to clause (A) or (B), respectively, of Section 2(b)(i),
daclars that each of the remaining outstanding shares of Steel Stock shall be exchanged, on an
Exchange Date set forth in a notice to holders of Stesl Stock pursuant o Section 2(d)(j), for a
number of fully paid and nonassessable shares of Marathon Stock or, if there are no shares of
Marathon Stock outstanding on such Exchange Date and shares of Delhi Stock are then out-
standing, of Delhi Stack, equal 1o 110% of the Market Value Ratio as of the fifih Business Day
prior to the date such notice is mailed to such holders, For purposes of the preceding sentence,
“Market Valua Ratio”, as of any date, shall mean tha highest of the following (calculated fo the
nearest five decimal places): (A) the average ratio of S/X for the five-Business Day period ending
on such date, (B) the quotlent of (1) the sum of (w) four times the average ratie of &/X for the
five-Business Day period ending on such date, (x) three times the average ratio of S/X for the
next praceding five-Busineas Day period, (y) two times the average ratio of S/X far the next
preceding five-Business Day period and (z) the average ratio of 8/X for the next preceding five-
Business Day period, divided by (2) ten and (C) if the dividend pursuant to clause {(A) of Section
2(b)(i) was declared and paid or the redemption pursuant to (8) of Section 2(b)(i) was made prior
to the commencemant of the most recently completed fiscal quarter of the Corporation, the avar-
age ratio of 8/X for such fiscal quanter, where 5 is the Market Value of ane share of Steel Stock
and X is the Market Value of one share of Marathan Stock or one share of Delhi Stock, as ihe

case may be.

(iii) At any time on or after the date on which the Corporation has fransferred all of the assets
and liabilities of the U.8. Steel Group (and no other assets or liabilities) to a wholly owned sub-
sidiary of the Corparation (the "U.S. Steel Group Subsidiary™), the Board of Directors may, in its
sole discration and by & majority vots of the directors then in office, provided that there are funds
of the Corporation legally available therefor, declare that all of the outstanding shares of Stesl
Stock shall be exchanged on an Exchange Date set forth in a nofice to holders of Steel Stock
pursuant to Section 2(d)(i), for all of the outstanding shares of common stock of the U.5. Steal
Group Subsidiary, on a pro rata basis, 2ach of which shall, upon such issuance, be fully paid and
nonassessable.

(iv) After any Exchange Date or Redemption Date on which all outstanding Steel Stock was
exchanged or redaemed, any share of Stesl Stock that i3 Issued on conversion or exercise of
any Canvertinle Sacurities shall, immediafely upon issuance pursuant to such conversian or ex-
ercise and without any notice or any other action on the parnt of the Corporation or its Beard of
Directors ot the holder of such share of Steel Stock:

(A) in the avent the then-outstanding Steal Stock was exchanged for Marathon Steck or
Delhi Stack on such Exchange Date pursuant to Section 2(b)(i) or 2(b)(ii), ba exchangad for
the kind and amount of shares of capital stock and other securitiss and property that a hofder
of such Convertible Security would have been entitled to receive pursuant to the terms of
such Convertible Security had such terms provided that the conversion privilege in effsct
immadiately prior to any exchanga by the Corporation of any of Its capital stock for shares of
any other capltal stock of the Corporation would be adjusted sa that the holdsr of any such
Convertibla Sacurity thareafter surranderad for conversion would be entitled to receive tha

number of shares of capltal stock of the Corporation and other securities and property he
would have ownad Immediately following such action had such Convertible Security been
converted immediately prior tharsto; or

(B) in the event the then-outstanding Steel Stock was redeemed in whale pursuant to
elause (B) of Section 2(b)(i) or exchanged for common stock of the U.S, Steel Group Sub-
sidiary pursuant to Saction 2(b)(iii), bs redeemad, to the extent of funds of the Corporation
legally available therefor, for .01 in cash.

3
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" The provisions of clause (A} of this Section 2(bj)(iv) shalt nat apply tni the extent that
aquivalent adjustments are otherwise made pursuant to the provisions of Efmh Convertible
Securitiss. |

(c) Exchange and Redemption of Delhi Stock. ' ‘

(i} In the event of the Disposition, in one transaction or a series of related iransaclions, by
the Corporation of all or substantially all of ihe proparties and assets of the Delhi Groupi(cther
than in connection with the Disposition by the Corperation of all of its properties and assets in
one transaction) to any person, entity or group (other than (A) the holders off all outstanding
shares of Delhi Stock on & pro rata basfs or (B) any person, entity or group in w]hir:h the Corpo-
ration, directly or indirectly, owns a majority equity interest), the Corpaoration shall, on or prior to
the first Business Day following the 60th day following the consummation of stch Disposition,
gither, '

(A subject to paragraph 1(¢) above, declare and pay a dividend in cash and/or in secu-
rities or other propeny received as proceeds of such Dispasition to the holders of Delhi Stock
in an amount equal to the product of the Delhi Fraction and the Net Procegds of such Dig-

posifion; or

(B) to the axtent that there are funds of the Gorporation legally available therefor, re-
deem the number of whole shares of outstanding Delhi Stock that has an aggregate average
Market Value, during the ten-Business Day period beginning on the first Business Day fol-
jowing such consummation, closast to the value of the product of the Delhi fractiun and the
Net Froceeds of such Disposition, for cash and/or securities or ather property received as
procaeds of such Disposition in an amount equal to such product; of

(C) exchange each outstanding share of Delhi Stack for @ number of fully paid and
nonassessable sharas of Marathon Stock or, if there are no shares of Mar l‘thon Stock out-
standing on sueh Exchange Date and shares of Stasl Stock are then omst]anding‘ of Stael
Stock, equal to 110% of the average daily ratio (calculated to the nearsst five decimal
places) of the Market Value of one share of Delhi Stock to the Market Value of ane share of
Marathon Stock of one share of Stael Stock, as the case may be, during such ten-Business
Day period. ' |
For purposes of this Section 2(c){l): 5

|

() as of any date, “substantially all of the properties and assets of the Delhi Group” shall
mean a portion of such properties and assets that represents at least 80% of sither of the then-
current market value of, or the aggregate revenues for the immediately preceding twelve fiscal
quarterly periods of the Cerporation derived from, the properties and assets of ]tha Delhi Group
as of such date (excluding the properties and asssts of any person, entity or graup in which the
Corpoeration, directly or indirectly, awns less than a majority equity Interast); !

(y) if immediately after any evant, the Corporation, diractly or indirectly, 0]_ ns less than &
maijority equity interest in any person, entity or group in which the Corporation, directly or indi-
rectly, owned & majority equity intarest immediately prior to the oceurrence of such svent, a
Disposition af all of the properties and assets of the Delhi Group owned by such person, entity or
group shall be deemed !o have occurred; and '

(z) in the case of a Disposition of properties and assets in a series of relaJl'ed transactions,

such Disposition shall not be deamed to have been consummated until the consummation of the
last of such transactions.

(i} The Board of Directors may, by a majority vote of the directors then in offics, at any time
after a dividand or redemption pursuant to clause (A) or (B), respectively, of Saction 2(c)i),
declare that each of the remaining outstanding shares of Delhi Stock shall be exchanged, an an
Exchange Dats set forth in a notice to holders of Dalhi Stock pursuant to Section 2(dj(f), for a
number of fully pald and nonassessable sharas of Marathon Stock or, if thare tf';re no shares of
Marathen Stock outetanding on such Exchange Date and shares of Steel Stock ars then out-
standing, of Steel Stock sgual to 110% of the Market Value Ratio as of the § ih Business Day
prior to the date such natice |s mailed 0 such hoiders. '

&
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Board of Directors may, by a majority vote of the directors then in office, at any time
re that each of the outstanding shares of Delhi Stock shall be exchanged, on an Exchange

s Daia et forth in a notice to holders of Delhi Stock pursuant to Section 2(d)(i), forla number of

fully paid and nonassessable shares of Marathon Stock or, if there are no shareq; of Marathon
Stock outstanding on such Exchange Data, of Stesl Stock equal to 115% of the Market Value
Ratio as of the fifth Business Day prior to the date such notice is mailed to such holders.

(iv) For purposes of Section 2(c)(il) and (iii), the “Market Value Ratio”, as of any date, shall
mean the highest of the following (calculated to the nearest five dacimal places): (A) the average
ratio of D/X for the five-Business Day parlod ending on such date, (B) the quotient of (1) the sum
of (w) four times the average ratio of D/X for the five-Business Day period ending on such date,
(x) three times the average ratio of D/X for the next preceding five-Business Day period, (y) two
times the average ratio of /X for the next preceding five-Business Day period and (2) the aver-
age ratio of D/X for the naxt preceding five-Business Day period, divided by (2) ten and (C) if the
dividend pursuant to clause (A) of Section 2(c)(i) was daclared and paid or the redamption pur-
suant 1o clause (B) of Section 2(c)(i) was made prior to the commancemant of the mosr recently
completed fiscal quarter of the Corporatlon, the average ratio of D/X for such fiscal quarter. whers
D is the Markst Value of one share of Delni Stock and X is the Markst Value of one share of
Marathon Stock or one share of Siesl Stock, as the case may be.

(v} At any time on or after the date on which the Corporation has transferred all of the assets
and liabilities of the Delhi Group (and no other assats or liabilities) to a wholly uwnad subsidiary
of the Corporation (the "Dethi Group Subsidiary”), the Board of Directars may, in its sole discre-
tion and by a majority vole of the directors then in office, provided that there are funds of the
Corporation legally avallable therafor, declara tnat all of tha outstanding shares of Delhi Stack
shall be exchanged on an Exchange Date set forth in a notice to holders of Delhi Stack pursuant
to Section 2(d)(i), for 8 number of autstanding shares of commeon stock of the Defhi Group Sub-
sidiary equal to the preduct of the Delhi Fraction and the number of all outstanding shares of
common stock of the Delhi Group Subsidiary, on a pro rata basis, sach of which shall, upon such
issuance, be fully paid and nonassessable.

(vi) After any Exchangs Date or Redsmption Date on which all outstanding Delhi Stock was
exchanged or redeemead, any share of Delhi Stock that is issued on conversion or exercise of
any Caonveriible Sacuntles shall, immediately upon issuance pursuant to such conversion or ax-
ercise and without any notice or any other action on the part of the Corporation or its Board of
Directors or the halder of such share of Delhi Stock:

(A) in the event the then-outstanding Delhi 8tock was exchanged for Marathon Stock or
Steel Stack on such Exchange Date pursuant to Section 2(e)(i), 2(c)(ii) or E{Gj(m} ba ex-
changed for the kind and amount of shares of capital stock and other securities and property
that a holder of such Convertible Security would have been entitied to receive pursuant to the
terms of such Convertible Security had such terms provided that the conversucm privifege in
effect immediatsly prior to any exchange by the Corporation of any of its capita! stock for
shares of any other capital stock of the Corporation would be adjusted so that the holdsr of
any such Canvertible Security thereafter surrendered for conversion would be entitied to re-
ceiva the number of shares of capital stock of the Corporation and other securmes and prop-
erty he would have owned immediately following such action had such Cunvertibta Security
been converted immadiately prior therato; or

{B) in the evant the then-ouistanding Pelnl Stock was redesmed in whola pursuant to
clause (B} of Section 2(c)() or exchanged for comman stack of the Delhi Group Subsidiary
pursuant to Section 2(c)(v), be redeemed, 1o the extent of funds of the Corporation legally
avallable therefor, for $.01 in cash,

The provisions of clause (A) of this Section 2(c)(vi) shall not apply to the extent that equive-
fent adjustments are otherwlse made pursuant 1o the provisions of such Convertible Securities.

(d) General Exchange and Redsmption Provisions.

(i) In the eveni of any exchange or redemption pursuant to this Section 2 (other thln Section
2(a)(ii), 2(b)iv), oF 2(c)(vi}), the Corporation shall cause to ba given to sach halder of tha class
of Common Stock to be so exchanged or redeemed a notica stating (A) that shares of such class

5
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Commen Stock shall be exchanged or redsamed, as the case may be, (B)the Exchange Date
or the Redemption Date, (C) in the event: of a partial redemption of Stesl Stock or Dethi Stock,
as the case may be, pursuant to clause (B) of Section 2(p)(i) or clause {B) of Section 2(c){i),
respactively, the number of shares of Stee! Stock or Delhl Stock, as the case may be, o be
redesmed, (D) the kind and amount of shares of capital stock or cash andfor securities or ather
property to be received by such nolder with respect to each share of such class of Common
Stock held by such holder, including details as to the caleulation thareot, (E) the place or places
whare certificates for shares of such clags of Commaon Stock, properly andarsed or assigned for
transfer (unless the Gorporation shall waive such requirement), are to ba surrendered for delivary
of certificates for shares of such capital stock or cash andfor sacurities or other property and (F)
that, subject to Section 2(d)(lv) hereof, dividends on such shares of Commeon Stack will ceass to
be paid as of such Exchange Date or Rademptian Date. Such notice shall be sant by first-class
mail, postage prepaid, not Iass than 30 nor more than 60 days prior 1o the Exghange Date or
Redemption Date, as the case may be, and in any case 10 aach holder of the class of Common
Stock to be exchanged or redeemed, at such holder's address as the same appéars on the stock
transfer books of the Corporation. Neither the failure to mall such notice to any particular halder
of such class of Common Stock nor any defect therein shall affect the sufficiency thereof with
respact to any other holder of such class of Common Stock.

(i) If lesa than all of the oulstanding shares of Steel Stock or Delhi Stock, as the case may
be, are to be redeemed pursuant to clause (B) of Section 2(b)(i) or clause (B} of Section 2(c)(i),
respactively, such shares shall ba redeemad by the Corporation pro rata among the holders of
such class of Common Stock or by such other method as may be daetarminad by the Board of

Directors to he equitable.

(it} The Corporation shall not he requirad to Issue or deliver fractional shares of any class of
capital stock or any fractional socurities to any holder of any clags of Common |Stock upon any
exchange, redamption, dividend or other distribution pursuant to this Section 2. If more than one
share of any class of Common Stock shall be held at the same time by the same holder, the
Corporafion may aggregate the number of shares of any class of capital stock that shall be
issuable or the amount of securities that shall be deliverable to guch holder upon any exchangs,
redemption, dividend or other distribution (Including any fractions of shares or gecurities). (f the
nurmber of shares of any class of capital stock or the amount of securities ramaining to be issued
ar delivered to any holder of any class of Common Stock s a fraction, the Corporation shall, if
such fraction is not issued or delivered to such holder, pay a cash adjustment in respect of such
fraction in an amount equal to the fair market value of such fraction on the fith Business Day
prior 1o the date such payment is 10 be mads. For purposes of the praceding senience, “fair
market valug" of any fraction shall be (i) in the case of any fraction of a share of capital stack of
the Corporation, the product of such fraction and tha Market Value of one share of such capital
stock and (i) in the case of any other fractional security, such value as is determined by the
Board of Diractors,

(iv) No adjustments in respect of dividends shall be made upon the exchange or redemption
of any shares of any class of Common Stock; provided, however, that if the Exchange Date or
Redemption Pate with respect 10 any class of Common Stock shall be subsequent 10 the record
dats for the payment of a dividand or other distribution thereon or with respect thersto, the hold-
ers of shares of such class of Common Stack at the ¢lose of businass on such record date shall
b eniitlad to recaive the dividend or ather distribution payable on or with respect to such shares
on the date set far payment of such dividend or other distribution, notwlthstanding the exchange

or redemption of such shares or the Corporation's default in payment of the dividend or distribu=-

tion dus on such date.

(v) Before any holder of shares of any clags of Common Stock shall be entitled to receive
certificates rapresenting shares of any capital stock or cash and/or securities or other praperty to
be racaived by such holder with respect to such shares of such clags of Common Stack pursuant
to this Section 2, such holder shall surrender at such offlee as the Corporation shall spacify
cortificates for such shares of such class of Common Stock, properly endorsed or assigned for
transfer (unless the Corporation shall waiva sueh raquirement). The Gorparation will as Seon &s
practicable after such surrender of cerificates rapresenting such shares of such class of Com-
mon Stock daliver to the parsen for whose account such shares of such class of Common Stock
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rendared, or 1o his nomines or nominees, centificates repre- -riing the number of
ares of the kind of capltal stack or cash and/or securities or other proparly to which he
‘be entitied as aforesaid, together with any fractional payment contemplated by Section
= 2(a)(iif). ¥ lesa than all of the shares of any class of Common Stock, represented by any one
certificate are to be redssmed, the Corporation shall issue and deliver 8 new certificate for the
sharos of such class of GCommon Stock nat redeemed,

(vi) Fram and after any applicable Exchange Date or Redemption Date, afl rights of a halder
of shares of any class of Common Stock that were exchanged or redsemed shall cease except
for the right, upen surrender of the cenlificates representing such shares of Common Stock, to
receive certificates representing shares of the kind and amount of capital stock ar cash andfor
securifies or other property for which such shares were axchanged or redeemed, together with
any fractional payment contemplated by Section 2(d)(il) and rights to dividends as provided in
Section 2(d)(iv). No holder of a certificate, that immediately prior to the applicable E{kchanga Date
for any class of Common Stock representsd shares of such class of Commen Stock, shall be
entilled 10 receiva any dividend or other distribution with raspect to shares of any kind of capital
stock into which such elass of Common Stock was exchanged until sunmender of !Such holder's
cartificate for & certificate or certificates representing shares of such kind of capital stock. Upon
such surrender, there shall be paid to the holder the amount of any dividends or othar distribu-
tions (without intersst) which theretofore became payable with respect to a record date after the
Exchange Dats, but that were not paid by reason of the foregaing, with respect to the number of
whale shares of the kind of capital stock raprasanted by the certificate or certificates issued ufpon
such surrender. From and efter an Exchange Date for any class of Common Stock,‘j_tha Corpora-
tion shall, howevar, be entitied to treat the certificates for such class of Common Stock that havs
not yet been surrendared for exchange as evidencing the ownership of the number of whole
shares of the kind or kinds of capital stack for which the shares of such class of Common Stock
represented by such certificatas shall have been exchanged, notwithstanding the failure to sur-
render such cenificates. |

(vii) The Corporation will pay any and all documentary, stamp or similar issue or transfer
taxes that may be payable in respect of the issue or delivery of any shares of capital stack on
exchange of shares of any class of Comman Stock pursuant hereto. The Corporation shall not,
however, be required to pay any fax that may be payabile in respect of any transfar involved in
the issue and delivery of any shares of capilal stock in a name other than that in which the shares
of the class of Gommon Stock so exchanged were ragistered, and no such issue or dalivery shall
be made unless and until the person requesting such issue has paid to the Cogporation the
amount of any such tax, or has established to the satisfaction of the Garporation that such tax
has been paid. |

3. Voling Rights.

{a) Except as provided in clauses (c), (d) or () below, the holders of all classes|of Common
Stoek shall vote fogether as a single class on all matters as to which holders of c::rnmﬁfm Stock are
antitled to vots. On all maiters to be voted on by the holdars of all classes of Common Stock tagether
as a single class, (i) each outstanding share ¢f Marathon Stock shall have one vots, (ji) each out-
standing share of any other class of Common Stock shall have a number of votes equal to the
quotient (calculated to the nearest three decimal places), as of the fifth Business Dayl', prior to the
applicable record date or as of any other applicable dats, of (A) the sum of (1) four times the average

ratio of X/Y for the five-Business Day period ending on such fifth Business Day, (2) thrée times the

average ratio of X/Y for the next preceding five-Business Day periad, (3} two times the averags ratio
of X/Y for the next preceding five-Busingss Day period and (4) the average ratio of X/Y|for the next
pracading five-Business Day period, divided by (B) tan, where X is the Market Value of such class of
Common Stock and Y is the Market Value of the Marathon Steck or if there are no sharas-!of Marathon
Stock outstanding on such record or other applicable date or on any of the twenty-five Business Days

- prior thereto, the sum of the Market Values of tha Steel Stock and of the Delhi Stock: provided that

until the Delhi Stock has been traded regular way on the New York Stock Exchangs for at least
twenty-five Business Daye, each outstanding shara of the Delhi Stock shall have a number of votas
equal to the ratio of A/B (calculatad to the nearest three decimal places), where A is the| average of
the high and low reported sales prices of a share of the Delhi Stock on the Naw York Stack Exchange,
and B is the average of the high and low reported sales prices of a share of Marathon|Stock or, if
thers ara no shares of Marathon Stock outstanding, the sum of the average of the high and low
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."'ed salas prices of a share of the Stael Stock and a share of the Delhi Stock on such Exchange,

,,a i aach case on the Effective Data, or on the first Business Day thereafter on whlch shares of the

Delhi Stock are traded on such Exchange, If shares of only one class of Common Stock ars outstand-
ing, &ach share of that class shall have one vote.

(b} Unlass the vote or consent of a greater number of shares shall then ba requured by law, the
vote or consent of the holdars of a majority of all of the shares of any class of Common Stock then
outstanding, voting as a separate class, shall be necessary for authorizing, effecting or validating the
mergar or consolidation of the Corparation into or with any othar corporation if sucti merger or con-
solidation would adversaly affect the powers or special rights of such class of Common Slock either
directly by amendment of this Restated Certificate of Incorporation or Indirectly by requiring the: hald-
ers of such class 1o accept or retain, in such merger or consolidation, anyihing other than (i) shares
of such class or (i) shares of the surviving or resulting corporation having, In sither case, powers and
special rights identical to those of such dlass prior to such marger or consolidation,

(c) Unless the vote or consent of a greater number of shares shall then be required by law, the
vote or consent of the holders of at [east 66% % of all of the shares of Steel Stock then outstanding,
voling as a separate class, shall be necessary for:

(i) the declaration or paymant of any dividend on, or the making of any other payment or
distribution with reapect to any shares of any ather class of Common Stock, it such dividend,
payment or distribution is fo be made with (A) proceads from the Disposition of| any of the prop-
grties and assets of the U.S. Stesl Group or (B) any portion of an equity interest in @ person,
entily or group that owns any of the properties or assats of the U.S. Steel Group; or

(ii) the use, or reservation for use, of any proceeds from the Disposition of any of the prop-
erties and assets of the U.8. Steel Group, or any of the properties and assats acqulred with such
proceeds, in any business of the Corporation other than a business of the U.S. Steel Group;

provided such vote shall not be required if such proceeds are loaned at a rate or ralas representative
of actual borrowings and ahort-tarm investments by the Corporation.

{d) Unless the vote or consent of a greater number of shares shall then be required by law, the
votg or consent of the holders of at least 66%% of all the shares of Marathon Stock then autstanding,
voling as a separats class, shall be necessary for: -

(i) the declaration or payment of any dividend an, or the making of any other payment or
distribution with respect to, any shares of any other class of Common Stock, if such dividend,
payment or distribution is to be mads with {A) proceeds from the Disposition of any of tha prop-
erties and assets of the Marathon Group or (B) any portion of an equity interest in & person, entity
or group that owns any of the properties and assets of the Marathon Group; or

(i) the usa, or reservation for use, of any proceads from the Disposition of ‘émy of the prop-
erties and assets of the Marathon Group, or any of the properties and assats acqmred with such
praceeds, In any business of the Comoration other than a business of the Marathon Group;

provided such vote shall not be required to the extent such proceeds are loaned ai a rate or ratas
representatwe of actual borrowings and short-term investments by the Corporation.

(&) Unlass the vote or consent of a greater number of sharés shall then be requirad by law, the

vote or consent of the holders of gt lsast 663 % of all of the shares of Dalhi Stock then outstanding,

voling as a separate class, shall be necessary for:

(i) the declaration or paymant of any dividend on, or the making of any ather payment or
distribution with respect to any shares of any otheér clags of Common Stock, if such dividend,
payment or dlatribution is 1o be made with (A) proceeds from the Disposition of any af tha prop-
erties and asses of the Delhi Group or (B) any portion of an equity interast in a parsan eniity or
group that owns any of the properties or assats of the Delhl Group,; or

(iiy the use, or reservation for use, of any proceeds from the Disposltion of e@ny of the prop-
arties and assets of the Delhi Group, or any of the properties and assets acquired with such
proceeds, in any business of the Corporation other than a business of the Delhi Group;
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te shall not be required If such praéeads are loaned &t a rate or rates representative
rowings and shor-term invesimants by the Carporation. .

() The number of autharized shares of any class of Common Stock may be increased or da-
creased (but not balow the number of shares thereof then outstanding) by the affirmative vots of the
helders of shares of Common Stock having @ majority of the votes entitlad 1o be cast by the holders
of all classes of Common Siock, veting together as pravided for in Section 3(a) and without a séparate
vote of the holders of any class.

4. Liquidation Rights, In the event of the dissolution, liquidation or winding-up of the Comoration,
whether voluntary or involuntary, after there shall have been pald or set apart for the holders af Prefarred
Stock the full preferential amounts to which they are entitied, the holders of the outstanding shares of each
class of Common Stock shall be entitled (o receive a fraction of the funds of the Corporation remaining for
distribution to its stockholders, where such fraction is equal to the quatient of (A) the sum of (1) four timas
the average ratio of »/y for the five-Business Day period ending on the Business Day prior/to the date of
the public announcement of (I} & voluntary dissolution, liquidation or winding-up by the Corporation or (il)
the institution of the procseding for tha Inveluntary dissolution, liquidation or winding-up of the Corporation,
(2) three times the average ratio of Wy for the niext preceding five-Business Day period, (3) two timas the
average ratio of x/y for the next preceding five-Business Day period and (4) the average ratio of x/y for
the next preceding five-Business Day period, divided by (B) ten, where x is the Market Capitalization of
such class of Common Stock, and y Is the aggregate Market Capitalization of afl classes of Comman
Stock. For purposes of the preceding sentence, "Market Capitalization” of any ¢lass of Common Stock on
any day shall mean the product of () the Market Value of such class of Common Stock on such day and
(ii) the number of shares of such class of Comman Stock outstanding on such day.

5. Defipitions. As used in this Division |, the following terms shall have the following maanings (with
terms defined in the singular having comparable meaning when used in the plural and vice versa), unless
another definition is provided or the context otherwize requires:

“Available Delhi Dividend Amount”, on any date, shall mean the product of the Delhi Fraction and
either (a) the greater of () an amount equal to (x) $172.8 million, increased or decreased, as appro-
priate, to reflect, from June 30, 1892, (A) Delhi Nat Income, (B) any dividends or other distriputions
declared or paid with respeot to, or repurchases or issuances of, any shares of Marathon Stock prior
to the close of business on the date Delhi Stock s first issued attributad to the Dalhi Group, (C) any
dividends or other distributions declared or paid with respect to, or repurchases or issuances of, any
shares of Delhi Stock or any shares of Prefarred Stock attributed to the Delhi Group, (D) assets or
properties of the Deihi Group that are no longer included as part of the Delhi Group as a result of any
such dividend, distribution or repurchase pursuant to the proviso 1o the definition of “Delhi Group™ and
(E) any other adjustments to stockholders' equity of the Delhi Group made in accordance with genar-
ally accepted accounting principles, less (y) the sum of the agyregate stated capital of all autstanding
Preferred Stock attributed to the Delhi Group and the quotient of the aggragate par value of all out-
standing Delhi Stock divided by the Delhi Fraction and (i) the excess of the fair market value of the
nef assets of the Delhi Group over the sum of the aggregate stated capital of all outstanding Preferred
Stock aftributed to the Delhi Group, and the quotient of the aggragate par value of all outstanding
Delhi Stock divided by the Delhl Fraction, or (b) in case there shall bs np such amount, an amount
equal to Delhi Net Incoma (if positive) for the fiscal year in which the dividend is declared and/or the
pracading fiscal year.

"Available Steel Dividend Amount”, on any date, shall mean either (2) the greater of (i) an
amouni equal to (x) $2.244 billion, increased or decreased, as appropriate, to reflect (A) Steel Net
Income from the close of businass on December 31, 1890, (B) any dividends or other distributions
declared or paid with respect to, or repurchases or issuances of, any shares of common stock of the
Comoration after December 31, 1990 and priar to the close of business on May 6, 1981 attributed to
the U.S. Steel Group, (C) any dividends or other distributions declared or paid with respact to, or
repurchases or issuances of, any shares of Steel Stock or any shares of Preferred Stock attributed to
the U.S. Steel Group and (D) any other adjustments to stockholdars’ equity of the U.S. Stasl Graup
mada in accordance with generally accepted accounting principles, less (y) the sum of the aggragate
par value of all outstanding Steel Stock and the aggregate stated capital of all outstanding Prefsrrad
Stock attributed to the U.5. Steel Group and (i) the excess of the fair market value of the net assets
of the LJ.S. Steel Group over the sum of the aggregate par value of all outstanding Stes! Stock and
the aggregate stated capital of all outstanding Preferred Stack attributed to the U.S. Steel Group, in
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se of each of clause (i) and clause (i) increased by an amount equal to any effects of the

"""'recognluon of the transition obligation upon the adaption of Statemant of Financial Accounting Sian-

dards (SFAS) No. 108, “Employer's Atcounting for Postretirement Benefits Other than Pansions”
(including any amendments therato) and any cumulative effects of the adoption of SFAS No. 108,
“Accounting for Income Taxes” (including any amendments thereto) in the year of adoption or (b) in
case there shall be no such amount, an amount equal to Steal Net Income (if positive) for the fiscal
year in which the dividend is declarsd and/or the praceding fiscal year.

"Business Day” shall mean sach weekday other than any day on which any relevani class of
Comman Stock is not traded on any national securities exchange or the National Association of Se-
curities Dealars Automated Quotations National Market Systam or in the over-the-counter market.

“Convertible Securities” shall maan any securities of the Corporation that are convertible inio or
evidence the right to purchase any shares of any class of Comman Stoek, pursugnt to antidilution
provisions of such securities or otherwise.

The "Delhi Fraction" as of any date is a fraction the numarator of which shall be the number of
shares of Delhi Stock outstanding on such date and the denominator of which shall be initially
14,000,000 provided that such fraction shall in no event be greater than one. The denominater of the
Delhi Fraction shall be adjusted from time to time as appropriate to reflect (i) subdivisions (by stock
split or otherwise) and combinations (by reverse stock split or otherwise) of the Delhi Stock and stock
dividends payable in shares of Dalhl Stock to holders of Delhi Stock and other reclassifications of
Dethi Stock, (i} the issuance of Delhi Stock, the proceeds of which are atiributed 10 the Delhi Group
and (ifi) repurchases by the Comporation of outstanding shares of Delni Stock.

“Delhi Group" shall mean, (i) all of the businesses in which any of Delhi Gas Ripeline Corpora-
tion, The Nusces Company, Dalhi Gasmark, Inc. (previously Texas Gasmark, Inc.), Tonkawa Gas
Procassing Company, Delhl Gas Marketing Corp. (previously TXO Gas Marketing Corp.), Delhi Gas
Ventures Corp. (previously TXQ Gas Ventures Corp.), Red River Gas Pipeline Corporation, Ozark
Gas Pipeline Corporation, Swestwater Fipeline Corporation, Westarn Gas Transmission, Inc., and
Western Gas Corporation (or any of their predecessors or successars) is or has baen engaged,
directly or indirectly, (i) all assets and liabilities of the Corporation to the extent attributed to any of
such businessas, whether or not such assets or liabilities araé or were assets and liabilities of such
companias, and (i) such businesses, assets and ligbilities acquired by the Corporation for the Delhi
Group as detarmined by the Beard of Directors to ke included in the Delhi Group; provided that, from
and after any dividend or distribution with respact to any shares of Delhi Stock, or any rapurchase of
shares of Dslhl Stock from holders of Delhi Stack generally, the Delhi Group shall no longer include
an amount of assets or properties of the Delhi Group equal to the apgregate amount of such kind of
assels or properties so paid in respect of shares of Delhi Stock multiplied by a fraction, the numerator
of which is equal fo ane less the Dalhi Fraction and the denominator of which is equal to the Delhi
Fraction. From and after the date on which all of the outstanding shares of Steel Stock ars exchanged
for shares of Dafh] Stock pursuant to any provision of Sectlon 2, all of the businesses, assets and
liabilities of the U.5. Steel Group shall be included in the Delhl Group.

“Delhi Group Subsidiary” shall have the meaning set forth in Section 2(c){v).

“Dalhi Net Incoma” shall mean the net Income or loss of the Dalhi Group detarmined in accor-
dance with generally accepted accounting principles, including income and expenses of tha Corpora-
tion attributed to the operations of the Delhi Group on a substantially consistent basis, including,
without limitation, corporate administrative costs, net interest and other financial costs and income

taxes,

“Disposifion” shall mean the sale, transfar, assignment or other disposition (whether by merger,
consolidation, sale or contribution of assets or stock or atherwise) of properties or assets.

“Exchange Date" shall mean any date fixed for an exchange of shares of any class of Commaon
Stock, as set forih in & notice to holdars of such class of Common Stock pursuant to Section 2(d)(i).

“Marathion Group” shall mean, at any tims, (i} all of the businesseas in which any of Marathon Qil
Company, Texas Oil & Gas Corp., Carnagie Natural Gas Company snd Apollo Gas Company (or any
of their predecessors or sucasssars) is or has been engaged, dirsctly or indirectly, other than the
businesses of the Delhi Group after the date of the first issuance of Delhi Stock, (ii) all assets and
liabilities of the Corporation to the extent atttibuted to any of such businesses, whether or not such
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A Dssets ar liahilities are or were assets and liabilities of such companies, (i) a proportionate interast in
~ the business, assets and liabilities of the Delhi Group equal 1@ one less the Delhi Frécimn. and (iv)
such businesses, assets, and liabilities acqulred by the Corporation far the Marathon Gfaup aftar| May
8, 1991 and as detarmined by the Board of Directars 10 be included in the Marathon Group; provided
that, from and afier any dividend or distribution with respect 10 any shares of Dalhi Stock, or any
repurchase of shares of Delhi Stock from holders of Delhi Stock generally, the Marathon Group shall
include an amount of assets or properties of the Delhi Group equal to the aggregate apnunt of such
kind of assets ar properties so paid in respect of shares of Delhi Stock multiplied by a fraction, the
numerater of which is equal to one less the Delhi Fraction and the denominator of which is aqual to
the Delhi Fraction, From and after the date on which there are no shares of Steel Stogk uu:standmg
(other than as & result of an exchange for shares of Delhi Stock pursuant to any provision of Sact:an
2), all of the businesses, assets and liakilities of the U.S. Steel Group shall be mcludad in the Mara-

thon Group. ;
|

“Marathon Group Subsidiary” shall have the meaning set forth In Section 2(a)(i). |

“Market Value” of any class of sapital stock of tha Corporation on any Business Dfay shall mean
the average of the high and low reported sales pricas regular way of a share of such class on such
Business Day or in case no such reported sale takes plage on such Business Day the a'nveraga of the
reporied closing bid and asked prices ragular way of & share of such class on such Busmaas Day. in
sither case on the New York Stack Exchange Composite Tape, or if the shares of such class are rot
listed or admitied to trading on such Exchange on such Business Pay, on the principal nath:mal secu-
rities exchange in the United States on which the shares of such class are listed qr admitted to
trading, or if not listed or admitted to trading on any national sacurities exchange on quch Businese
Day, on the National Association of Securitiss Dealars Automated Quotations National Market Sys-
tem, or if the shares of such class are not fisted or admitied to trading on any national securities
exchange or quoted on such National Market System on such Business Day, the ayerage of the
closing bid and asked prices of a shars of such ¢lass in the over-the-counter market on uch Business
Day as furnished by any New York Stock Exchange member flrm selected from time ia time by the
Corparation, or if such closing bid and asked prices are not made available by any sqch New York
Stock Exchange member firm on such Busingse Day, the market value of a share of such class as
determined by the Board of Directors; provided that (i) for purposes of determining the mtlos set forth
in Sections 2(b)(i), 2(b)(il), 2(c)(1), 2(0}(:?), 2(c)iii), 3(a) and 4, the “Market Value" of any share of any
class of Common Stock on any day prior 1o the “ex” data or any similar date for any dividend or
distribution paid or to be paid with respect to such class of Common Stock (other than a regular
quarterly cash dividend or a dividend or distribution in shares of such class of Gcmmon Stock} shall
be reduced by the fair market vaiue of the per share amount of such dividend or distribution and (ii)
for purposes of datermining the ratios set forth In Sections 2(b)(i), 2(0)(i), 2(c)i). 2(0}(11) 2(c)(iii) |apd
3(a), the “Market Value" of any share of any class of Common Stock on any day priur to (A)| the
effective date of any subdivision (by stock split or otherwise) or combination (by reverse stock split or
otherwise) of outstanding shares of such class of Gomman Stack or (B) the “ex” date or any similar
date for any dividend or distribution with respect ta elther such class of Common Stock in shares of
such class of Common Stock shall be appropriately adjusted to reflact such subdivision, combination,
dividend or distribution. For the purposes of the foregoing clause (i) the Board of Dnractnrs shall
datarmine the fair market value of any dividend or distribution. !

"Net Proceeds”, as of any date, from any Disposition of any of the proparties and assets of the
.8, Steal Group or the Delhi Group, as the case may be, shall mean an amount, if any, equal to the
gross proceeds of such Disposition after any payment of, or reasonable provision for, '\(l) any taxes
payable by the Corporation in respect of such Dispasition, (ii) any taxes payable by the Cotporation
in respact of any dividend or redemption pursuant fo clause (A) or (B), raspectively, of Séctmns 2(b)(i)
ar 2{c)(i}, respectively, (iil) any transaction costs, including, without limitation, any legai investrant
panking and accounting fees and expenses and (iv) any llabilities (contingent or othanvise) of, or
aliocated to, the U.S. Steel Group or the Delhi Group, as the case may be, including, without fimita-
tion, any Indamnity obligations incurred in connaction with the Disposition. For purposes ]nf this defini-
tion, any properies and assets of the Steel Group or the Delhi Group, as the case may ha remaining

_after such Disposition shall constitute “reasonable provision” for such amount of taxes. Gosts and
liabilities (contingent or otherwigs) as can bs supported by such properties and assets. To the extent
the praceeds of any Disposition inciude any securities or other property other than cash, |the Board of
Diractore shall determing the value of such securities or property. |
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,ﬁpti&n Date” shall mean any date fixed for a redemption of shares of any class of Com-
k, aa set forth In a notice to holders of such class of Common Stock pursuant 1o Saction

i Stoc

2.
“Steel Net Income” shall mean the net income or foss of the U.S. Steel Group determined in

accordance with generally accepted accounting principles, including income and expenses of the

Corporation aitributed to the operations of the Steel Group on a substantialiy consistent basis,
including, without limitation, corporate adminlstrative costs, net Interast and other financial costs and

income taxes.

“\).§. Stesl Group” shall mean, at any time, all of the businesses in which the Corporation is or
has been engagad, diractly or Indiractly, and all assets and liabilities of the Corporation, othér than
any businesses, assals or liabilities of the Marathon Group or tha Delhi Group if any shares of Mara-
thon Stock or Delhi Stock are outstanding.

“U.5. Stesl Group Subsidiary” shall have the meaning set forth in Section 2(b)(ii).

6. Daterminations by the Board of Direclors. Any determinations made by the Board of Directors of
the Corporation under any provision in this Division | of Article Fourth shall be final and binding on all
stockholders of the Corporatlon,

DIVISION Il

A statement of the designations of the Prefarred Stock or of any series thereof, and the powers,

proferences and relative, participating, optional or othar special rights, and gualifications, limitations or
restrictions thereof, or of the authority of the Board of Diractors to fix by resolution or fesclutions such
designations and other tarms not fixed by the Certificate of Incorporation, is as follows:

1. The Preferrad Stock may be issued in ons or more series, from tima to tims, with each such series
© to have such designation, powers, preferences and relative, participating, optional or other special rights,
and gualifications, limitations or restrictions thereof, as shall be stated and expressed in tha raselution o
resolutions providing for the issue of such series adopted by the Board of Dirsctors of the Corporation,
subject to the limitations prescribed by law and in accordance with the provisions herect, the Board of
Dirsclors being heraby expressly vestéd with authority to adopt any such resolution or resolutions. The
autharity of the Board of Directors with respect to aach such series shall include, but not imited to, the

determination or fixing of the following:

(i) The distinctive designation and numbsr of shares comprising such serias:, which number
may (except where otherwise provided by the Board of Directors in creating such seriss) be
increased or decreased (but not below the number of shares then oustanding) from time to time
by like action of the Board of Directors;

(it The dividend rate of such series, the conditions and times upon which | such dividends
shall be payable, the relation which such dividends shall bear fo the dividands:bayabla on any
other class or classes of stock or series thereof, ar any other series of the same class, and
whether dividands shall be cumulative o non-cumulative;

" (iii} The conditions upen which the shares of such series shail be subject t;': redemption by
the Corporation and tha times, prices and other tarms and provisions upon which tha shares of
the serles may be redsemed;

(iv) Whether or not the shares of the series shall be subject to the operation of a retiramant
or sinking fund to be applied to the purchase or rademption of such shares and, if such retiremant
or sinking fund be establishad, the annual amount thereof and the terms and provisions relative
1o the operation thersof;

(v} Whather or not the shares of the series shall be convertible into or gxchangeable for
shares of any other class or clasges, with or without par value, or of any other series of the same
¢lass, and, if provision is made for conversion or exchanga, the timaeg, pricas, rates, adjustments,
and other tarme and conditions of such conversion or exshange; f
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nether of not the sharas of the series shall have voting rights, in addition to the voting
#res provided by law, and, if so, subject to the limitation hereinafter set forth, the terms of such
voting rights;

(vii) The rights of the shares of the series in tha event of veluntary or inveluntary liquidation,
dissolution, or upon the distribution of assets of the Corporation;

(viii) Any other powers, preferencas and relative, panicipating, optional ot ather special
rights, and qualifications, limitations or restrictions thereof, of the shares of such series, as the
Board of Directors may deem advisable and as shall not be Inconsistent with the provisions of
thiz Cartificate of Incorporation.

2. The holders of shares of the Preferred Stock of each séries shall be entitlsd to receive, when and
as declared by the Board of Directors, aut of funds legally available for the payment of dividends,
dividends at ihe rates fixed by the Board of Directors for such serles, and no mars, befors any dividands,
other than dividends payable in Common Stock, hall be declared and paid, or set apart for payment, on
the Common Stock with respect to the sama dividend periad.

3. Whenever, at any time, dividends on the then outstanding Preferred Stock as may be requirad with
respect 1o any sefies outstanding shall have been paid or declared and set apart for payment on tha then
ouistanding Preferred Stock, and after complying with respect to any retirement or sinking fund or funds
for any series of Preferred Stock, the Board of Directors may, subject to the provisions of the resolution or
resclutions creating any series of Praferred Stock, declars and pay dividends on the Common Stock, and
the holdars of shares of the Praferred Stock shall not be entitled to share therein. ‘

4. The holders of sharas of the Prefarrad Stock of each series shall be entilled upon liguidation ot
digsofution or upon the distribution of the assets of the Corporation to such preferences as provided in the
resolution or resolutions creating such series of Preferred Stock, and no mare, before any distribution of
the assats of the Corporation shall be made to the holders of shares of the Common Stock.

5. Except as otherwise provided by a resolution or resolytions of the Board of Directors creating any
series of Preferred Stock or by the General Corporation Law of Delawars, the holders of shares of the
- Gommon Stock issued and outstanding’ shall have and possess the exclusive right to notice of
stockholders’ meetings and the exclusive powsr to vote. The holders of shares of the Preferrad Stock
issued and oulstanding shall, in no svent, be entitlad to mare than ons vote for each share of Praferrad
Stock held by them unless otherwise required by law.

Terms of the Preferred Stocks are as follows:

Serles A Junior Preferred Stock

Section 1. Designation and Amount. This rasolution shall provide for a single series of preferred stock,
the designation of which shall be “Series A Junior Preferred Stock”, without par value, and the number of
shares constituting such series shall be Elght Million (8,000,000).

Seclion 2. Dividends and Dflsrrfburfoné.

(A) Subject to the prior and superior rights of the holders of any sharas of any series of Preferred
Stock ranking prior and superior 1o the shares of Series A Junior Praferred Stock with respect 1o
dividends, the holders of shares of Series A Junior Preferred Stack shall be entitled to raceive, when,
as and if declared by the Board of Directore out of funds legally available for the purpose, quartarly
dividends payable in cash on the first day of March, June, September and December in each year
(zach such date belng refarred to herein as a “Quarterly Dividend Payment Date”), commencing on
the first Quanrerly Dividend Payment Date after the first issuance of & share or fraction of a shars of
Series A Junior Preferred Stock, in an amount per share (rounded to the nearest cent) equal to the
greater of (a) $5.00 or (b) subject to the provision for adjustment hereinafter set forth, 100 timas the
aggregate per share amount of all cash dividends, and 100 times the aggregate per share amount
(payable In kind) of all non-cash dividends ar other distributions other than & clividend payable In
shares of Comman Stock or a subdivision of the outstanding shares of Gommon Stock (by
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ation or otherwise), o be or being declared on the Common Stock, l:aar valug §1.00 per
re, of the Corporation (the “Common Stock”) with respect to the same dividend period. If the
Quarterly Dividend Payment Date is & Saturday, Sunday or lsgal holiday then such Quarterly Dividend
Paymeant Date shall be the first immediatsly preceding calendar day which is not_!a Saturday, Sunday
or legal holiday. In the event the Corporation shall at any time after October 10, 1989 (the “Rights
Declaration Date”) (i) daclare any dividend on Common Stock payable in shares of Common Stoek,
(ii) subdivide the outstanding Common Stock, or (iif) combine the outstanding Comman StocK into a
smaller number of shares, then in each such case the amount to which holders of shares of Series A
Junior Preferred Stock were entitied Immediately prior to such event under clause|(b) of the preceding
sentence shall be adjusted by multiplying such amount by a fraction the numeratar of which is the
number of shares of Common Stock outstanding immediately after such event and the denominator
of which is the number of shares of Common Stock that wera outstanding immediataly prior to such

gvant.

(B) The Corporation shall declars a dividend or distribution on the Series A Junior Preferred Stack
as provided in paragraph (A) above immadiately prior to the time it daclares a dividend or distribution
on the Common Stock (other than a dividend payable in shares of Common Stack); provided that, in
the event no dividend or distribution shall be declared on the Common Stock with respect to a
particular dividend period, a dividend of $5.00 psr share on the Series A Junior P-Tefarred Stock shall
naverthelass be payable on such Quarterly Dividend Payment Date with respeci to such quarterly

pariod, '

(C) Dividends shall begin to accrue and be curnulative on outstanding shares of Series A Junior
Preferred Stock from the Quanerly Dividend Payment Date next preceding the date of Issue of such
shares of Series A Junior Preferred Stock, unless the date of issue of such shares is prior fo the
record date for the first Quanterly Dividend Fayment Dats, in which case dividends on such sharss
shalf begin to accrus from the date of issue of such shares, or unless the date of issue is a Quarterly
Dividend Payment Date or Is & date after the record date for the determination of holders of shares of
Series A Junior Preferred Stock entitled to racelve a quarterly dividend and before such Quarterly
Dividend Payment Date, in either of which events such dividends shall bagin /to accrue and be
cumulative from such Quarterly Dividend Payment Date. Accrued but unpaid dividends ghall not bear
interest. Dividends pald on the shares of Series A Junior Preferred Stock in an amount [8ss than the
toral amount of such dividends at the time accrued and payable on such shares shall be allocated
pro rata on a share-by-share basis among all such shares at the time outstanding. The Board of
Directors may fix a record date for the determination of holders of sharss of Series A Jurior Preferred
Stock entitled to receive payment of a dividend or distribution declared thereon, which record date
shall be no more than 30 days prior ta the date fixed for the payment thereof. Dividends in arrears
may be declared and paid at any time, without reference to any Quarterly Dividend Payment Date, to
halders of record on such dafe, not exceeding 45 days preceding the payment date thareof, as may
be fixed by the Board of Diractors. i

(D) Except as hereinafter provided, no dividends shall be declared or paiéi or sel apart for
payment on the shares of Series A Junior Preferred Stock for any periad if the ccrﬁ:oratian shall be in
default in the payment of any dividends (including cumulative dividends, if applicable) on any shares
of Prafarred Stack ranking, as to dividends, prior 1o the Serles A Junior Fraferred‘i Stock, unless the
same shalf be contemporansously declared and paid. |

! _

(F) Dividends payable on the Seties A Junlor Preferred Stack for the initlal dividend period and

for any period tess than a full quarterly period, shall be computed on the basis of a 360-day year of
30-day months, '

Section 3. Voting Rights. The holders of shares of Serles A Junior Preferred Stack shall have the

(A) Each share of Series A Junior Preferred Stock shall entitle the holder thereof 1o one vots on
ail matters submitled to a vote of the stockholders of the Corporation. The holders of Sariss A Junior
Preferrad Stock shall ba entitied to notice of all meetings of the stockholders of the Corporatian,

_ (B) Except &s otherwise provided herein or by law, the holdars of sharas of Series A Junior
Preferred Stock and the holders of shares of Common Stock shall vote together as one class on all
matters submitied to a vots of stockhoiders of the Gorporation.
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ine date used lo determine stockholders of record for any meeting of stockholders for
of directors, & default in preference dividends on the Preferred Stocljcl shall exist, the
_mbmoar of directors constituting the Board of Dirsctors of the Carporation shall be increased by two,
“ and the holders of tha Prefarad Stock of all series (whether or not tha holders of such series of
Preferrad Stock would be entitisd fo vote for the elaction of diractors if such delauit in preference
dividends did not exiet), shall have ths right at such meating, voting together as a single class without
regard 10 series, to the exclusion of the holders of Common Stock, to slect two directors of the
Corparation to fill such nawly created directorships, Each diractor alacted by the holdars of shares of
Preferred Stock (hersin called a “Praferrad Pirector”), shall continue to serve as such director for the
full 1ern for which he shall have been elected, nolwithstanding that prior to the endlof such temy a
default in preferance dividends shall céass 1o sxist. Any Preferred Diractor may be remaved by, and
shall not be removed excepl by, the vote of the holders of record of the outstanding shares of
Preferred Stack, voting together as & single ¢lass without regard to series, at a|meeting of the
stockholders, or of the holders of shares of Preferred Stack, called for the purposs. So long as a
default in any prefarence dividends on the Preferrad Stock shall exist (i} any vacancy in the office of
a Preferred Director may be filled (except as provided in the following clause (ii)) by &n instrument in
writing signed by the remalning Preferred Director and filed with the Corparation and (i) in the case
of the removal of any Praferred Director, the vacancy may be filled by the vote of the holders of ihe
outstanding shares of Preferred Stock, voting together as a single class without regard fo series, at
ihe same mesting at which such removal shall be voted. Each director appointed as aforesaid by the
remaining Preferrad Director shall be deemed, for all purposes hereof, 10 be a Preferred Diractor,
Whenever the term of office of the Preferred Directors shall end and no default in preference
dividends shall exist, the number of directors constituting the Board of Directors of tfhe Corporation
shall be reduced by two. For the purposes of this paragraph (C), a “default in preference dividends"
on ihe Preferred Siock shall be deemed to have ocourred whenever the amount of accrued anc
unpaid dividends upon any serles of the Preferred Stock shall be equivalent to six full quarterly
dividends or more, and, having so occurred, such default shall be deemed to exist thereafter unti,
but only until, afl acerued dividends on all shares of Praferred Stock of each and every series then
outstanding shall have been paid through the last Quarterly Dividend Payment Date.

Section 4. Conain Restrictions.

(A) Whenever quarterly dividends or other dividends ar distributions payable on! the Serles A
Junior Preferrad Stock as provided in Section 2 are in arrears, thereafter and until all accrued and
unpaid dividends and distributions, whethar ar not declared, on shares of Series A Junior Preferrad
Stock outstanding shall have been paid in full, the Corporation shall not:

(i) declare or pay dividends on, make any other distributions on (other than a dividend in
Comman Stock ar in any other stock of the Corporation ranking junior to the Saries A Junior
Prefarred Stock as to dividends and upon liquidation, dissolution or winding up and ather than as
providad in subparagraph (il) of this section), or redesm or purchase or otharwlee acquire for
consideration (except by converslon into or exchange for stock of the Corporation ranking junior
to the Series A Junior Praferred Stock as to dividends and upon dissolution, liquidalion or winding
up), any shares of stock ranking junior (either as to dividends or upon liquidation, dissolution ar
winding up) to the Series A Junior Praferred Stock:

(ii} declare or pay dividends on or make any other distributions on any shares of stock -
ranking on & parily (efther as to dividends or upon liquidation, dissolution or winding up) with the
Series A Junior Preferred Stock, excopt dividends pald ratably on the Saries A Junllor Preferred
Stock and all stock ranking on a parity with the Series A Junior Preferred Stock as to dividends
on which dividands are payable or in arrears in praportion to the total amounts to which the
holders of all such shares are then entitled; '

(i) redeam or purchase or atherwise acquire for conslderation shares of any stock ranking
on a parity (either as to dividends or upon liquidation, dissolution or winding up) with tha Sarles
A Juniar Praferrad Stock, provided that the Corporation may at any time redeem, purchase or
otherwise acquire shares of any such parity stock in exchange for shares of any stock of the
Corpoaration ranking junlor (as to dividends and upon dissolution, liquidation or winding up) to the
Serles A Junior Preferred Stock:
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_ (iv) purchase or otharwise acquire for consideration any sharss of Series A Junior Preferred
" Stock, except in accordance with @ purchase offer made in writing or by publication (as
determined by the Board of Directors) to all holders of such shares upon such tarms as the Board
of Directors, after consideration of the respective annual dividend rates and ather relative rights
and preferencas of the respective series and classes, shall dstermine in good faith will result in
fair and equitabls freatment among the respective series or classes.

(B) The Corporation shall not permit any subsidiary of the Corporatian to purchase or otherwise
acquire for consideration any shares of stock of the Corporation unless the Corporation could, under
paragraph (A) of this Saction 4, purchase or otherwise acquire such shares at such time and in such
manner. 5

Section 5. Aeacquired Shares. Any shares of Series A Junior Preferred Stack purchased ar otherwise
* acquired by the Corporation in any manner whatsaever shall be retired and cancelled promptly after the
acquisition thergof. All such shares ghall upon thair cancallation become authorized but unigsued shares
of Praferred Stock and may be reissued as part of a new series of Preferred Stock to be created by
rasolution or resolutions of the Board of Directors, subject to the conditions and restrictions an issuanece

set forth herein. -
Saction 6. Liguidation, Dissolution or Winding Up.

(A) In the event of any volurtary or involuntary liquidation, dissolution or winding up of the
Corporation, the holders of the Series A Junior Praferred Stack shall be entitied to raceive the greater
of {a) $100 per share, plus accrued dividends to the date of distribution, whether or not earnad or
declared, or (b) an amount per share, subject to the provision for adjustment hersinafter set forth,
equal to 100 times the aggregate amount to ba distributed per share ta holdars of Common Stock
(the “Series A Liquidation Praferenca”). In the event the Corparation shall at any time after the Rights
Declaration Date (i) declare any dividend on Gommon Stock payable in shares ot Common Stock, (i)
subdivide the outstanding Common Stock or (iil) combine the outstanding Commen Stock into a
smaller numbar of shares, then in each such case the amount to which holders of ghares of Series A
“Junior Praferrad Stock were entitied immadiately prior to such event pursuant to clause (b) of the
praceding senience shall be adjustad by multiplying such amount by a fraction the numearater of which
is the number of sharas of Common Stock outstanding immadiately after such event and the
denominatar of which is the number of shares of Comman Stack that were outstanding immediately

prior to such event.

(B) In the avent, however, that there are not sufficlsnt assets available to permnit payment in full
of the Saries A Liquidation Preference and the liguidation preferences of all other serias of preferred
stock, if any, which rank on a parity with the Series A Junior Preferred Stock, then such remaining
assets shall be distributed ratably to the holders of such parity sharas in propartion {0 thair respeactive
liquidation prefarences.

Saction 7. Consofidation, Merger, etc. \n case the Corporation shall enter into any consgolidation,
metger, combination or other transaction in which the shares of Common Stock are exchanged for or
chanaed into other stock or securities, cash and/or any other property, then in any such case the shares
of Series A Junior Preferred Stock shall at the same time be similarly exchanged or changed in an amount
per share (subject ta the provision for adjustment hereinafter set forth) equal to 100 times the aggregate
amount of stock, securities, cash and/or any other property (payable in kind), as the case may be, into
which or for which each shara of Cammon Stock is changed or axchanged. In the event the Corporation
shall at any tima after the Rights Declaration Date (i) daclare any dividend on Cormon Stock payable in
shares of Common Stock, (i) subdivide the outstanding Cammen Stock, or (jil) combine the outstanding
Common Stock into a smaller number of shares, then in each such case the amount set forth in the
preceding sentance with respect to the exchange or change of shares of Serias A Junior Prefarred Stock
shall be adjusted by multiplying such amount by a fraction the numerator of which Ig the number of shares
of Comman Stack outstanding Immediately after such avant and tha denominator of which is the number
of shares of Gommon Siock that wers outstanding immediataly prior to such event.

Section 8. Oplional Aedemption.

(A} The Corporation shall have the option to redeem the whale or any part of the Series A Junior
Prefarred Stock at any tima on at [aast 30 days notice in accordance with the provisions of paragraph
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- don 8 at a rademption price equal to, subject to the provision for adjustment harainafter

i, 100 times the “current per shara market price” of the Gomman Stock on the date of the
_iiing of the natice of redemption, tagether with unpaid accumulated dividends to the date of such

redemption. In the event the Corporation shall at any time after Octobsr 10, 1988 (i) declars any
dividend on Gommon Stock payabla In shares of Common Stock, (li) subdivide the outstanding
Gomman Stock o (iil) combine the outstanding Common Stock into a smaller numbar of shares, then
in each such case the amount to which holders of shares of Series A Junior Preferrad Stock were
otherwise entitled immediately prior to such event under the preceding sentsnce shall bg adjusted by
multiplying sueh amount by & fraction the numerator of which is the number of shares of Comman
Stock outstanding immediately after such event and the denominator of which is the number of sharas
of Common Stock that were outstanding immediataly prior to sueh event. The “currant per shara
market price”” on any date shall be deemed to be the average of the closing price per share of such
Common Sfock for the 10 consacutive Trading Days (as such term is herginafter definad) immediately
prior to such date. The closing price for each day shall be the last sale price, regular way, or, in case
no such sale takes place on such day, the average of the ¢losing bid and asked prices regular way,
in either cases as reparted in the principal consolidatad transaction reporting system with respect fo
securities listed or admitted to trading on the New York Stock Exchange or, if the Cormmen Stock is
not listed or admited to trading on the New Yark Stock Exchange, as reparted in the principal
consolidated transaction reporting system with respact to securities listed ar admitied to trading on
the principal natianal securities exchange on which the Common Stock i listed or admitted to trading
or, if the Comman Stock is not fisted or admitted to trading on any national securities exchange, the
last quoted price or, if not so quoted the average of the high bid and law askied prices in the avar-the-
counter market, as reported by the National Association of Securities Dealers, Inc. Automated
Quotations System (“NASDAQ") or such other system then in use or, if on any such date the
Common Stock is not quotad by any such organization, the average of the closing bid and asked
prices as furnished by a professional market maksr making a market in the Common Stock selacted
by the Corporation. If on such date no such market maker is making & market in the Cammon Stock,
the fair value of the Common Stock on such date as determined in good faith by the Board of
Directors of the Corporation shall be used. The term “Trading Day” ghall mearn a day on which the
principal national securities exchange on which the Common Stock is listed or admitted to trading is
open for the transaction of business or, if the Common Stock is not listad or admittad to trading on
any national securltiss exchange, a Monday, Tuesday, Wednesday, Thursday or Friday on which
banking institutions in tha State of New York are not authorized or obligated by law or executive arder
fo close,

(B} Whenever sharas of Series A Junior Preferred Stack are 1o be radeemed, the Corporation
shall mail a notics ("Notice of Redemption") by first-class mail, postage prepald, to each holder of
racord of shares of Serles A Junior Preferred Stock to be redeemed and to the transfer agent for the
Series A Junior Preferred Stock. The Notice of Rademption shalfl be addressed 1o the holder at/the
address of the holder appearing on the stock transfer books of the Corporation maintained by the
transfer agent for the Series A Junlor Preferred Stock. The Notice of Redemption shall include a
statement of (i) the redemption date, (i) the redsmpfion price, (i) the number of shares of Serigs A
Junior Preferred Stack to be radeemed, (iv) the place of places where shares of the Series A Junior
Preferred Stack are 10 bs surrendered for payment of the redsmption price, (v) that the dividends on
the shares 1o be redésmed will cease to accrua on such redemplion date, and (vi) the pravision under
which redemption is mada. No defect in the Notice of Redemption or in the mailing thereol shall affect
the validity of the redsmption proceedings, except as required by law. From the date on which a .
Nofice of Redemption shall have been given as aforesaid and the Corporation shall have deposited
with the transfer agent for the Series A Junior Preferred Stock a sum sufiicient fo redeem tha shares
of Series A Junior Preferrad Stock as to which Notice of Redemption has baen given, with irrevocable
instructions and authority to pay the rademption price fo the holders thereof, or if no guch deposit is
mads, then upon such date fixed for redemption (unless the Corporation shall default in making
paymant of the rademption price), all rights of the holders thereof as stockhalders of the Corparation
by reason of the ownership of such shares (except their right to recaive the redemption price thereof,
but withaut interast), shall terminate including, but not limited to, thair right to receive dividends, and
sueh shares shall no longer be deemed outstanding. The Corperation shall be entitied to receive, from
time fo tims, from the transfer agent for Series A Junior Preferrad Stock the Interest, if any, on such

- monies deposited with it and the holders of any shares so redeemed shall have na claim fo any auch
interest. In casa the holder of any shares so called for redemption shall not claim the redemption price
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p Znares within one year after the date of redemption, the transfer agent for t+1e Saries A Junior
srarred Stack shall, upon demand, pay over to the Corporation such amount remaining on deposit

“and the transfer agent for the Series A Junior Preferred Stock shall thereupon be refieved of al

rasponeibility 1o the holders of such shares and such holder of the shares of the SarieséA Junior
Preforrad Stock so called for redemption shall look only to the Corporation for tha Paymem theraof.,

(C) In the event that fawer than all the outstanding sharas of the Series A ..lun'lor Preferfed Stock
are to be radeemed, the number of shares to be redaemed shall be deten-nina]d by the Board of
Directors and the shares to be radesmed shall be determined by lot or pro rata as fnay be determined
by the Board of Directors or by any other method as may be determined by the Board of Directors in
ils sole discretion to be aequitabie.

(D) If the Caorporation shail be in default in the payment of any dividends (in"cluding cumulative
dividends, if applicable) on any shares of Preferred Stock ranking, as to dividends,prior to tha Saries
A Junior Preferrad Stock, then no shares of the Sarigs A Junior Preferred Stock shall be redeemed
and the Corporation shall not purchase or otherwise acquire any shares of the Series A Junior

Prefarrad Stack.
Section 8. Ranking.

(A) The Series A Junior Praferred Stock shall rank junior to all other series of the Corporation’s
Preferrad Stook as to the payment of dividends and the distribution of assets upon liquidation,
disselution or winding up, uniess the tarms of any such series shall provide otherwise.

(B) For purposes of this resolution, any stock of any class or classes of the Corporation shall be
deemed fo rank: :

(1) prior to the shares of the Series A Junior Preferred Stock, either as to !:dividands OF upan
liquidation, dissolution or winding up, If the holders of such class or classes shall be entitled 10
the receipt of dividends or of amounts distributable upon dissolution, liquidatian or winding up of
the Corparation, whether vojuntary or involuntary, as the case may be, in prefarence or priority
to the holders of shares of the Serles A Junior Preferred Stock, Each holder of any share of the
Series A Junior Preferrad Stock, by his acceptance thareof, expressly cavenants and agrees that
the rights of the holdars of any shares of any othar serigs of Preferred Stock of the Corporation
to receive dividends or amounts distributable upan dissolution, liguidation or|winding up of the
Corporation, whether voluntary or involuntary, shall be and hereby are exprassfy prior to his rights
unlass in the case of any partioular series of Preferred Stock the cartificate or other instrument
creating or evidencing the same expressly provides that the rights of the holders of such saries
shall not be prior to the shares of the Series A Junlor Preferred Stock; and |

(i)} on & parity with shares of the Serias A Junior Prefarred Stock, either :as to dividends or
upon liguidation, whether or not the dividend rates, dividend payment dates or rademption or
liquidation prices per share or sinking fund provisions, If any, be different from those of the Series
A Juniar Preferred Stock, if the holdars of such stock shall be entitled to the receipt of dividends
ar of amounts distributable upon dissolution, liquidation or winding up of the Ca‘,rparatinn, whether
voluntary or. involuntary, as the case may be, in proportion to their raspecﬁvq’ dividenq rates or
liquidation prices, without preference of priorify, one over the other, as betwaen the holders of
such stock and the holders of shares of the Series A Junlor Preferad Stock; and '

(i) junior to shares of the Series A Junior Prefarred Stock, either as 1o dividends or upon
liquidatian, if such class ar classes shall be Common Stock or if the holders of shares of the
Series A Juniar Preferred Stogk shall be entitled to recsipt of dzvidenqs or of amounts
distributable upan dissolution, liquidation or winding up of the Corporation, whether valuntary of
involuntary, as the case may be, in preferance or priority to the holders of sh%lraa of such class

or clasesas,

Saction 10, Amendment. Excapt as otharwise set forth in this Certificate of Designation, Preferances

and Rights with respact to the Series A Junior Prefarrad Stock, holders of Serias A Junior Preferred Stock
ghall not have any spacial powers and their consent shall not be required for taking any corporate action.
- provided, however, that: ;

’ |
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=5 the vote or consent of the holders of a greater number of sharag shall then be raquired
_ The consent of the noldars of at least 68%% of all of the shares of the Series A Junior
Freferred Stock ar the time Quistanding, given jn Person or by proxy, either in writing or by a vote at a
mesting called for the PUIPose at which the halders of shares of the Series A Junior Prefetrad Stock
shall vote together as a 38parate class, shall be necessary for authorizing, efiecting or validating the

or of any certificate amendatory thersof or supplemental thereto (ineluding any Cerificate of
Designation, Preferances and Rights or any similar document relating 1o any serigés of Prefarrad
Stock) 50 as to affegt advarsaly the powers, preferences, or rights, of this Saries A Junior Preferreq
Stock. The Increase of the authorized amount of the Preferradsrock, or the ereation, authorization or
igsuance of any shares of any other clasg of stock of the Corporation ranking prior 10 or on a parity
with the shares of the Series A Junior Preferred Stock as 1o dividends or upon liquidation, or tha
reclassification of any authorized or outstanding stock of the Corporation into any such prior or parity
shares, or the craation, authorization or issuance of any obligation or security convertible into or
avidencing the fight to purchase any such prior or parity shares shall not be deemad to affect
adversely the powers, preferences or fights of the Series A Junior Preferred Stock,

Section 11. Fractional Sharas. Serlas A Junior Praferred Stock may be issued in fractions of a share
which shall entitia the holder, in proportion to Such holder's fractional shares, to exarcise voting rights,
racaive oividends, panticipate in distributions and ta have the benefit of a)| other rights of holders of Seriss
A Junior Prefersd Siock,

6.50% Cumulative Canvartible Preferred Stock
(Without Par Valug)

. 1. Designation, This resolution shall provida for a single series of Preferred Stock, the designation of

which shall be "6.60% Cumulative Conventible Prefarreg Stock", without par value (hereinafter called this
"Series"), and the numpar of authorized shares constituting this Series is 3,000,000. Shares of this Sariag
shall have a staigg value of $1.00 per share (which shall also bs ths stated capital of each ghare), The
number of authorized shares of this Series may be reduced by further resalution adopted by the Board of
Directors and by the filing of a certificate pursuant to the provisions of the General Corporation|Law of the
State of Delaware stating that such reduction has been so authorized, but the Aumber of authorized shares
of this Saries shall not be s0 Increased,

2. Dividends,

when, as and if declaragd by the Board of Directors, out of funds legally available for such purpose, on
the last calendar day of Mearch, June, Septsmber and December of sach year, commancing? Juns 30,
1893, except that if such date is a Saturday, Sunday or lagal holiday, then such dividend shall be
payable on the first immediately preceding calendar day which js not & Safurday, Sunday or legal

heliday.

(b) Each dividend on shares of this Series shall be Paid to the holders of racord of such shares
as they appear on the stock transfer boaks of the Corporation on such record date, not axceeding 30
days precading the payment date thereof, as shall be fixed by the Board of Dirsctars. Dividends in

(c) Except as hereinafiar provided, no dividends shall be declared or paid or set apart for
Paymeant on the Prefsrred Stock of any series rarking, as to dividends, on a parity with or |unior to
this Series for any period unless full cumulstive dividends have hean or contemporaneously are
declared and paid on this Series for all past dividend Petiods. When dividends arg not paid in full, ag

F25




